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FOREWORD

A chain, as you know, is only as strong as its weakest link. And that goes for unions too. As a Local
Chairman or General Chairman, you are one of the most important links in a union. You are the
link between the workers, between the workers and management, and between your Local and
other levels of the Organization. As such, you must be a strong link in order that the chain stays
strong. For it is with this strength, and only through this strength, that we are able to continue to
give our members the representation they justly deserve. With this in mind, we are providing you
with this Grievance and Discipline Training Manual for IBEW Railroad Local Chairmen.

While you may think that handling grievances and discipline is the same from industry to industry, it
is actually a bit different in the Railroad industry. This is because Rail Workers are covered under
the Railway Labor Act, and not the National Labor Relations Act, each providing its own resolution
dispute procedures. This manual will guide you through the steps of progressing grievances and
handling discipline under the Railway Labor Act and your respective agreements for the railroads
on which your members work.

The job you’ve taken on is not an easy one and is not to be taken lightly, for you are the ones
who assure that the agreements are enforced, and you are the ones who protect our members on a
daily basis. Hopefully this manual will be helpful in your everyday encounters with your fellow
workers and management.

Now back to the link in the chain premise for a moment. When the union is successful in winning
claims, grievances, and discipline cases it is because of the hard work of many, from the Local Union
representative, to the General Chairman, to the International Representative. But none of the work
is more important to winning a case than the work of laying the foundation for the case, the ground-
laying work done by one of the most important links in the chain, the Local Chairman!

Best wishes on this journey!

Fraternally
*

.,‘/‘C——e_\

Edwin D. Hill
International President
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Guide for the Local Committee Chairman

A FEW GOOD WORDS OF ADVICE

Some Do’s and Don’ts of the Trade
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LOCAL COMMITTEE CHAIRMAN

You’re Mr. Union now. You have a special relationship to all the workers on your property whose
battles you’ll fight, whose causes you’ll sponsor.

When the workers and research studies bear this out, thinks of the local union, they relate it to
you. You are their voice, their contact, the person who gets things done. The opinion they have of
their local is the opinion they have you. If you rate high with them the local rates high, the IBEW
rates high, unionism rates high.

It’s up to you to measure up. You were appointed to act as their representative. They see you
on the job every day. They talk with their co-workers. They know if you’re good. They know if
you’re bad. Don’t let them down.

1. Be knowledgeable, but don’t act like a know it all.

2. Be intelligent, but don’t be a snob.

3. Be aggressive, but don’t carry a chip on your shoulder

4. Be well-informed, but be ready to admit it when something comes up that you don’t have
the answer to. The important thing is to know where to go to get the answer, get it and
inform the members.

5. Be fair minded and consistent — what’s right for one is right for all.

Let management know that you’re all of those things. But don’t tell them. Show them. They
will find out fast that it’s a waste to try to intimidate or push you around.

Yes, you’re Mr. Union now ... and you have the strength of the union behind you. Use it.
Don’t abuse it.

When labor and management first sat down to hammer out working agreements, they dealt
only with bread and butter issues — wages, hours, working conditions. But labor soon found out
that signing on the dotted line wasn’t enough. Unionists learned, the hard way, that contracts
need enforcing.

So the Local Committee system evolved. At first a Chairman was mainly a policeman, there to
preserve the law and order spelled out in the Agreements at the local level.

And for that he sometimes has to be judge and prosecutor, too.

The Agreement is your bible. Read it. Study it. Learn what’s in it. Become as familiar with it
as you are with your own name.

When an Agreement is signed, it is literally nothing more than a piece of paper. It is up to you,
the Chairman, to give it life, give it meaning. It is up to you to translate words into deeds. You’re
the person who sees to it that every worker in your department receives every penny, every
break, every benefit the Agreements provide is theirs.

A Local Chairman should always listen to a member who thinks he has a grievance. If the
member does not have a legitimate grievance, then the Local Chairman should fully explain to
the member why, in his opinion, the grievance is not a proper one.
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THINGS TO DO and THINGS NOT TO DO

Investigate and obtain the facts.

Don’t bypass the foreman.

Stick to the facts.

Control your emotions, especially your temper.

Don’t be talking when you ought to be listening carefully to what others say.

Take notes and present them to the General Chairman if a claim has to be appealed to that office.
Don’t bluff or threaten.

Don’t allow yourself to be sidetracked or stalled.

© © N o DN e

Don’t horsetrade.

[EEN
©

Don’t argue with the Claimant in front of management.

[EEN
[EEN

. Keep the Claimant up-to-minute on the progress of his claim or grievance.

[EEN
N

. In cases where the Claimant has been furloughed, suspended or dismissed you should
advise them to notify your office and the Carrier of any changes in their address and tele-
phone number.

13. Handle every case equally.
14. Be objective.
15. Learn how to say no, especially to members.

16. Know when to be a judge and when to be a prosecutor; you’re a judge when a worker
places a complaint before you and you then have to decide if it’s valid or not; you’re a
prosecutor presenting the union’s case after that.

17. Don’t short circuit the claim and/or grievance procedure.
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Guide for the Local Committee Chairman

Questions Relevant to the
Local Union and Railroad Contract

‘The following six (6) pages contain certain questions that you should know the
answers to in order to properly police and enforce the contract you and your .
-members are working under. Not only should you, the Local Chairman, know the -
‘answers to these questions, you should also ensure that your Assistants and
Shop Stewards know this vital information. You may use this information to
better educate your members. '
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QUESTIONS RELEVANT TO THE LOCAL UNIQN/CQMPANY CONTRACT
' (Worksheet A) '

NOTE: it is not necessary to write in the answers to the questions listed below. Instead, in the blanks following
each question, cite the relevant IBEW contract article and section number.

. i ‘ ‘
1. Is there a steward'’s clause in the contract?

2. Are there restrictions on bargaining unit work being performed by nonbargaining unit personnel?
Under what circumstances, if any, can nonbargaining unit personnel work? :

3. What is the scope of the agreement? Who is included in the bargaining unit? Who is excluded?

4, What is the probationary period before one becomes a permanent empioyee?.

5. What type(s) of seniority applies to promotion, layoff, transfer, vacation scheduling, etc.?
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QUESTIONS HELEVANT TO THE LOCAL UNION/COMPANY CONTRACT
(Worksheet B) ‘

NOTE: It is not necessary to write in the answers to the questions listed below. Instead in the blanks followmg
-each question, cite the relevant IBEW contract article and sectlon number. - :

1. How many days does an employee have in which to initiate a grievance? '

2. What are the steps in the grievance procedure?

3. Is 'seniority retained, or does it accrue, during layoff or leave of absence?

4. Do employees have'bumping fights in the event of a layotf? What are the requirérﬁent_s?

5. Does the agreement provide superseniority for stewards and/or union officers?
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QUESTIONS RELEVANT TO THE LOCAL UNION/COMPANY CONTRACT
(Worksheet C}

NQOTE: Itis not necessary to write in the answers to the questions listed below. |nstead in the blanks following
each question, cite the relevant IBEW contract article and section number.

1. What recall 'rights do employees have?

2. Are there restrictions on the distribution of overtime? Do employees have a right to refuse overtime?

3. What procedure is followed when a holiday falls on a Saturday or Sunday or during vacation?

4. How is vacation scheduled? Is there a restnctlon on the number of days that can be taken at one
time?

5. Are there provisions in the contract for paid time off for (1} sickness, (2) jury duty, (3) voting time,
(4) death in family, or (5) other reasons? ‘
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QUESTIONS RELEVANT TO THE LOCAL UNION/COMPANY CONTRACT
{(Worksheet D)

NOTE it is not necessary to wrne in the answers to the questions listed below. Instead, in the blanks following
each question, cite the relevant IBEW contract article and section number. ‘

1. Are there provisions pertaining to safety and health? Are workers who report unsafe working
conditions or who refuse to work because of unsafe practices protected by the terms of the

agreement? .

2. Does the union have the right to honor the picket lines of other unions?

3. Is advance notice required betore a layoff and/or discharge".’ How much?

4. Is there a provision for dues checkoff? i so,_whai are the requirements?

5. For what reasons can a leave of absence be taken?
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QUESTIONS RELEVANT TO THE LOCAL UNION/COMPANY' CONTRAC'f
(Worksheet E)

NOTE: It is not necessary to write in the answers to the questlons listed below. Instead in the blanks following
each questlon cite the relevant IBEW contract article and section number

1. What form of union security does the contract call for? If “union shop,” how many days hefore the
employee must join the union? S

2. Does the cont'ract provide for layoff and/or termination benefits?

3. Does the contract include special pay prov:snons for (1) hazardous work, (2) travel, (3) tools and
_ equipment, (4) meals, or (5) other reasons?

4. Does the contract provide for any special benefits, such as (1) a Christmas bonus,:"(2) profit-sharing, .
(3) an attendance bonus, (4) employee discount, or (5) other special benefits?

5. Does the agreement provide for an apprenticeship and/or training program or other educational
programs?
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QUESTIONS RELEVANT TO THE LOCAL UNION/COMPANY CONTRACT
(Worksheet F) -

NOTE: It is not necessary to write in the answers to the questions listed below. Instead in the blanks followmg
each questnon cite the relevant IBEW contract article and section number. - _

1. What type of wage pr09ress|on is called for in the agreement (1) automatlc, (2) merlt or (3)
combination? - : ‘ . ,

-2. Do the parties to the contract have the right to strike or lock out? Under what cifeumstences?

3. Is a minimum amount of time necessary before sh:fts can be established" Do employees have a
preference of shift asmgnments" .

~

4. List the health and welfare provisions included in the contract.

5. Is there a jeb evaluation system? Explain briefly.




SECTION 4

Guide for the Local Committee Chairman

Guide for Handling Claims and Grievances

This section provides advice for gathering information, developing the claim,
writing the claim, and progressing the claim. Included in this section are:

a.
b.
c.

d.

Introduction
The Who, What, Where, Why When and How for Grievance/Claim Filing
Suggested Aids in the Progressing of Grievances énd Claims

IBEW Grievénce Form (IBEW Form 49), -Facts -Colvlection Sheet, and |
Power of Attorney. * :

Sample Grievance/Claim.

Sample Claim and Letters for Progressing Claim to Various Levels

Following Initial Denial

Summation
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Introduction
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Guide for

Handling Claims and Grievances

Before writing and filing a claim or grievance, you must first ascertain if a claim or
grievance is warranted. In order to do this, you must initially obtain necessary relevant
information pertinent to the claim or grievance at hand. These facts are known as the
“WHO, WHAT, WHERE, WHY, WHEN, AND HOW” of grievance handling, and the
information you need is listed on the page titled as such. You should gather and save
this information on an IBEW Grievance Form (IBEW Form No. 49 available from the 10),
and on the "Facts Collection Sheet”, samples of which are included in this manual.
Your best sources for this information are your Sisters and Brothers on whose behalf
you are filing the grievance. Ask them pertinent and probing questions, and concentrate
on the information that will be vital to explaining your claim and supporting your position.
You should also discuss the situation with any witnesses the grievants identify. Be
certain to write this information down so that it is readily available when you go to author
the claim. Once the information is gathered, then go to the layout we have provided for
you and fiil in the blanks.

You have in front of you a “Sample Grievance” with the basic layout for a claim or -
grievance (Dispute: Claim of Employees Employees Statement of Facts, Position of
Employees). The format is highlighted in blue. And even though grievances are filed
over many different issues, such as overtime, contracting out, discipline, etc., the basic
format should always remain the same. In order to file a proper claim, it is
recommended that you use this format. As a note, the format you have in front of you
with which you will initiate the claim is basically the same format required by the
National Railroad Adjustment Board when we finally file our cases with the Board for
final disposition, or when your General Chairman files a case with a Public Law Board
or Special Board of Adjustment. This format, and the information you enter in it, will
follow this case from the beginning to the end. This format makes it simple for the
person you file the grievance with to fully understand what you are talking about (not
that they will agree with you) and what remedy you are seeking. It also makes it easier
for your General Chairman to understand and add information to the grievance.

Yes, it's really that simple. Just follow our suggested procedure, and once you
do it a few times it will become almost automatic to you. Some important things to
remember when filing grievances:

¢ Try to be brief and to the point while at the same time being as thorough as
possible. Be certain that what you have written is complete and accurate, and if
you have supporting written evidence to substantiate your claim, if possible make
it part of the original claim and file. The way a claim is initially presented can
mean the difference between winning the case or losing it on appeal.
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» Avoid being redundant and repeafing yourself.

e When quoting rules that have been violated, don't try to cover your claim or
grievance with every rule in the book. Try to pick only the rules that specifically
- apply to your grievance.

e Many grievances and claims are lost because they were not filed timely, were
filed to the wrong person, were vague, did not list specific Claimants, or were not
appealed timely. Unfortunately, in these cases the claims are dismissed as
procedurally defective and. merits of the cases are never even considered. To
avoid this you should: :

> Name the Claimant or Claimants, or a SpeCIfIC group of employees who-
can easily identified.

> Again, don’t be vague, but be as specific as possible.

> Be timely with the claim. Most agreements provide for filing of a claim
within 60 of the violation by the Carrier. However, the time limits may vary
depending on the railroad, and they may also be shorter when filing a
grievance appealing discipline. Be sure to check your individual
agreements for the time limits. -Under the rules of the National Railroad
~ Adjustment Board, time limits are recorded as the “postmark™ on the
envelope the claim was mailed in. You should either hand-deliver the
claim to the appropriate management person and have it signed for, or
mail the claim certified mail so that the Carrier will have to sign for it and
you have a receipt for mailing it. But to avoid time limit disputes, file the
claim as soon as possible following the agreement vnolatlon

> Make certain who the proper Carrier representatives are with whom to
initially file claims and grievances, and also whom to file the appeals with.

A word of caution. Once you have fully investigated a claim or grievance, if the
information you gathered does not indicate that the Railroad has violated the agreement
or that a worker has been aggrieved, then don’t be afraid to tell the person who wanted
the claim filed that he/she does not have a legitimate claim or grievance. This usually
works out much better than leading the person or persons on that they do have a good
claim and then having to inform them at a later date that their claim lacks merit. Of
course, when you do tell someone that you have decided not to file a claim on their
behalf, you should also inform them that they have a right to file a claim on their own
behalf, and you should assist them to the point of advising them of the proper
procedure.
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One last word of advice. Try to establish working relationships with the people
you have to deal with in the grievance handling process. Get to know these people and
how they operate., and let them get to know you a bit. No, you don’t have to be friends
with your adversaries. But establishing some kind of working relationship with them
seems to help many matters get setiled before they reach the formal grievance-filing
stage. - : ‘

Remember, we are here to help you. If you need assistance in writing a claim or
grievance, you may contact your General Chairmen, or you may contact the office of the
- IBEW Railroad Department.



SECTION 4 (b)

The Who, What, Where, Why, When and
How for Grievance/Claim Filing
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The Who, What, Where, Why, When, and How for Grievance Filing

Dispute: Claim ‘of Employees:

1. WHERE the rule violation occurred. WHEN the rule violation occurred. WHO
— Which railroad, and the management person involved, violated the
agreement. WHAT agreement was violated (at this point usually use “the
controlling agreement). WHO — If someone from another craft was assigned
to do the work of an IBEW member, or an IBEW member was improperly
called for overtime, name the person or persons involved. HOW - What
improper action did the Carrier take. WHO is the IBEW member entitied to
the claim, including the person’s work location and position (if this is a claim
for pay, state that he/she was available and willing to work). :

2. WHO the claim is for, who you want compensated. HOW you want the
. dispute resoived, WHAT remedy you want, i.e. straight time pay or overtime
pay, decision overturned, returned to service, etc. If you are seeking to have
a disciplined employee “made whole” you should state “returned to service
with seniority rights unimpaired and made whole for any and all losses
incurred including, but not limited to: straight time pay, overtime pay,
vacation benefits, health and welfare benefits, Railroad Retirement
benefits, and any other benefits he would have earned during the time
held out of service. WHY this person should be compensated.

Emp!dyees’ Statement of Facts:

~Under this section, state exactly what transpired. Stick to the facts as you know

them, do not argue your position here. Again list WHERE the violation occurred, WHEN

it occurred, WHO the management person was responsible for the violation, WHO the

- person was that performed the work, and WHAT the responsible management person
ordered done.

You should then state exactly WHAT work the person did that was in violation of
the agreement and WHEN the violation took place (date/dates and approximate times)..

Position of Employees:

This is where you argue your case. First reiterate the WHO, WHAT, and HOW
listed in paragraph 1 of the “Claim: Dispute of Employees.” Then state and quote in
pertinent part WHAT rule or rules were violated. When discussing work that you are
claiming belongs to the IBEW, after quoting the applicable rules, you should state that
the work is “work that contractually belongs to, and has traditionally and historically
been performed by, Electricians.” Finish by stating one last time HOW the rule or rules

- were violated, WHY the Carrier's actions were in violation of the agreement.



SECTION 4 (C)

Suggested Aids in the Progressing of
Grievances and Claims
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SUGGESTED AIDS IN THE
PROGRESSING OF
GRIEVANCES OR CLAIMS

The following was prepared to assist you in obtaining the information needed
to successfully progress a claim or grievance. It must be -understood that
each clajm or grievance is a potent1a1 Board Case, and from the start ‘should
be prepared as -such.

There are five things that should be considered in prepar1ng a claim or
gr1evance WHO, WHY, HHERE WHAT and WHEN.

HHO: is 1nvo1ved? Name, headquarters and pos1t1on
WHY: ‘is it a grievance or claim? What ru]e has been violated?

WHEN:  did it happen? What date and time of day did -
the grievance or claim take place or begin?

WHERE: did it happen. Name of town, shop or repa1r track.

WHAT: is the grievance or claim and what are you ask1ng
for? Tell what kind of adjustment you need
to correct the condition. BE SPECIFIC!

BACKGROUND FOR INITIAL HANDLING

Far too many grievances and claims are denied because they are decided on
the basis of how they were handled and not on the basis of their merits.
To insure any chance of success in the handling of claims or grijevances,
the following steps should be used and are outlined for your guidance:

1. Proper Development of the Claim.
2. Proper Development of Employes' Facts.
3. Proper Development of Employes' Position.

When a claim is presented to the Local Chairman, he should investigate it
thoroughly and collect all the evidence to support the claim. He should
never name just one rule, but should say that "the Agreement, and particularly
Rule » has been violated". This leaves the way open for the General
Chairman to c1te other rules later.

The difference between winning and losing an appeal in a claim or grievance
may depend on the completeness and accuracy of what is written and supported
on the first presentation of the claim or grievance. It must always be
remembered that the case may have to be appealed by the Genera1 Chairman
and he knows only what is told to and provided to him.

In handling of a claim, additional particulars should be placed in the file,
depending on the nature of the claim. Several items are listed below to

show what is helpfuil:
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Rate of pay of the Claimant.
Assigned'rest days - assigned daily working hours.
Seniority dates when seniority is involved.

When amb1gu1ty in a Ru]e is 1nvo1ved, state how the Rule has been .
applied.

The Local Cha1rman must keep in mind at all times .the 60 day limit that'
was agreed to in the 1954 National Agreement. The Local Chairman must present
the claim within 60 days and, if the claim is denied, it must be appealed
within 60 days. When a claim is turned over to the General Chairman, the
same 60 day time 1limit for appeal applies to him. In forwarding copy of
the original claim and the denial to the General Chairman, all pertinent. -
information should be given in a letter of transmittal which would enable’
him to have a complete understanding of the claim and. reasons thereof. This
should be done 1mmed1ate1y upon receipt of denial.

DEVELOPING THE CLAIH

In the deve]opment of a claim, the Local ‘Chairman should 1nc1ude the - fo]]ow1ng
steps , . .

1. In the first part, state that the: agreement has been;

- - violated - explain fully how and why it was violated -
‘be sure to include the dates - when, and location - where
~ the violation occurred - .

2. In the second part, state the remedy sought for such
violation, the Claimant's name, the dates claimed, and
if it is a continuing . c1a1m until corrected, be sure to
so state in the claim. : -

~ The names of all Claimants and the amount due each should be included in
the claim as we are only excused from furnishing this data when it is not
ascertainable. The claim must be dated and, if it is a monetary claim,
state if the amount 1is straight time or overtime, and each- claim should::

be submitted separately.
Many claims have been denied because:

1. The time limits and proper appeal procedure have not been
followed.

2. The claim has been vague.

3. The Claimant(s) was not named.

4. The substance of the c1a1m is changed

For the forego1ng reasons, the actual merits of the claim never enters the
picture. They were decided and lost because the claim was not. properly

developed.



VA S I I S S S eeesd

PROOF OF ALLEGED VIOLATION

The next step is proper development of the facts and proof of your facts
when necessary. They must be the truth. If the Carrier disagrees on the
facts you must prove them and use that proof with the Carrier. If a conflict
on the facts still exists when the case is before a Referee and, unless
you have the proof and have used it with the Carrier, the Referee will deny
your claim. If you cannot produce documentary.proof of your facts, write
the Carrier requesting a joint check of the facts, making your request part
of the record in your case. If there is a joint check, use witnesses wherever
necessary. If the Carrier refuses, the record should so state, and you
should then contend that the Carrier has something to hide by their refusal.
Cases have been won on that basis. However, you must make this content1on
in handling the case with the Carrier on the property.

In developing the claim, you must always cite the rules of the agreement
that were violated. It is not enough to just state that the agreement was
violated. Quote the exact rule, establish the facts with proof - setting
forth how and why the agreement was violated. This simplifies convincing
a Referee to sustain the claim. _

Because the Organization is generally the originator of the grievance or
claim, the burden of proof is on us. All assertions must be proven, even
if the Carrier does not challenge the assertion. Carriers who withhold
challenging our assertions until the case is before the Board, make it too
late for us to produce the necessary proof so we - must- prove-our case on

the property

OTHER CRAFTS PERFORMING WORK

In a claim for our work performed by other crafts, secure a written statement
from whoever performed the work, stating the work performed, where it was
performed, the date it was performed, and the time it took to perform it.

If this cannot be secured from the other craft, then secure such a written
statement from someone else who observed the work being performed. Without
such a written statement, your assertions will be denied by the Carrier
and, undoubtedly, denied by a Referee. Such written statements or records
should be secured as soon as possible after the violation occurs,

Under the time 1limit rule, we have 60 days to make the original claim and
all possible written evidence -should be secured-first, so that the original
claim will be complete and proper. All too often a rushed, incomplete and
piecemeal job on securing evidence only results in withdrawn claims - or
- the claim is left to die under the time limits. In many instances the
claims have merit but the original claim was incomplete or missing altogether.
We know when there is a violation, but this is not enough. We must handle
each case before someone doesn't know that a violation occurred until we
prove it. Therefore, our claim must be complete, with enough- evidence -to
prove our case. ‘

Furthermore,'many claims result in only partial success because the entire
remedy we seek is not fully spelled out.
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TIME LIMITS - EMPLOYES

Make certain that your claim is within the time 1limits. Failure to observe
the time limits will only result in barring your claim. The decision would
be based on your violation of the time limits. The merits of your claim
would not be considered. On the other hand, the Carrier must also comply
with the time Timits. If the Carrier does not comply with the time limits,
you can expect the claim to be allowed without the mer1ts of the c1a1m be1ng

considered.

You must file your claim within 60 days of the occurrence to the f1rst officer
of the Carrier designated to receive claims. In disc1pline cases, file
within. 60 days to the officer of the Carrier assess1ng the d1sc1p11ne, or
as your particular agreement may prov1de

Each officer of the Carrier who dec11nes your claim should be . advised, in
writing, that you reject his decision and that you are appealing that decision
to the next highest officer. This must be done in each step of your appeal.

Each appeal to each successive. officer of the Carrier must be made, 1in
wr1t1ng, within 60 days from date of Carrier denial. :

We have nine (9) months from the date the highest des1gnated off1cer' of
the Carrier denies a claim to make proper submission to the Adjustment Board.
Therefore, it 1is essential that upon receipt of denial by the highest
designated officer, that the General Chairman prepare his "submission and
send two copies of the proposed submission, together with two copies of
all  correspondence exchanged on the property, to the office of the Vice
President at.least three (3) months prior to the deadline date for f111ng
it with the appropriate Board for adJud1cat1on ‘ .

Any deviation in the foregoing steps may result in an obJect1on by the Carrier
and our c1a1m could be barred

TIME LIMITS - CARRIER

In the event that a Carrier off1c1a1 does not observe the t1me limit - in
denying your claim, you must be careful in your next step of appeal. You
must appeal by first insisting that your claim should be allowed due to
the Carrier's time 1limit violation. Then follow this with your complete.
case. By appealing on both counts. if your claim is not allowed -by. the
Carrier's time limit violation, it can still be decided on its original
merits. . Cases have been lost because the merits were dignored as soon as
there was an alleged Carrier time 1imit violation. The time 1imit violation
was not sustained, and the facts of the claim were not consideréd because
they were not presented in every step of the appeal. Also, in the appeal
procedure, make certain the Carrier gives you the reasons for the denial.
If a Carrier official denies your claim without furnishing sufficient reasons
for the denial, we must raise an objection in our next step with the appeal
Cases can be won by improper handling by the Carrier, if.we. 1nc1ude it in
our correSpondence exchanged -on-the property.
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SUGGESTIONS FOR FILING INITIAL
GRIEVANCES OR CLAIMS UNDER THE
CONTROLLING SHOPCRAFT AGREEMENT

When you first become aware of a possible violation of the Agreement, you
.should develop the five "W's". We are going to develop -and progress a
claim from the beginning up to the presenting of it to our Internat1ona1
Vice President's office. : ,

The Local Chairman was informed that a Carman overhauled a generator. As
a result of this information, they investigated and found that the five
"W's" were as fo]]ows-

WHO:  Electrician Haro1d 0. Gray, (Ra11road\
identification’ number) Headquartered
at Chicago, I11inois.

WHY: Rules 2 and 5 (b) were violated
WHEN:  July 1, 1976 from 9:00 a.m. to 5:00 p.m.
WHERE: Chicago Coach Yards, Chicago, I11inois

WHAT:  Carman H. Green overhauled a generatdr on car "Point
Ridge". Due to this violation, Electrician Gary
should be paid 8 hours at the overtime rate of pay.

With this information, a written claim has to be prepared in keeping with
the time 1imits established in your Agreements. Due to the fact that most
Carriers are covered by the August 21, 1954 Agreement, we will progress
this claim in keeping with that Agreement; which means that.the claim should
be filed as soon as possible, but has to be f11ed within 60 days from July

1, 1976.
Attached is a sample claim based on the five "W's" shown above.

You should have proof 'that the claim was received by the Officer ft is
sent to. On this sample claim we showed it being sent Certified Mail,

Return Receipt Requested.
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IBEW Grievance Form (IBEW Form 49),
Facts Collection Sheet, and Power of Attorney

~ While the use of these forms is not mandatory, we recommend that you make
use of these ready-made tools to help you prepare and' progress claims and grievances '

~ .As with any dlspute there may be times when your members for various
reasons, try-to deny that they wanted a claim or grievance filed on their behalf, or simply
- change their minds about pursuing a claim or grievance. For this reason, we strongly
urge you, when initiating a claim or grievance, to have ‘the members involved in the
claim or grievance sign both the IBEW Grievance Form and the Power of Attorney. For
legal purposes, the Power of Attorney must be signed by the members prior to the case
“bring progressed to the National Railroad Adjustment Board for final adjudication.
Additionally, by signing the Power of Attorney, the member gives the Local Chairman or
the General Chairman handling the dlspute the authority to settle the claim or grievance
as he/she deems best. Accordingly, it is - best to have this document signed when
initiating the claim or gnevance ' ‘
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INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS '

Grievance Form and Record of Proceedings

L. U. Co. - Grievance No.. .
DATE TIME A.M./P.M.
NAME ‘ EMPLOYEE [.D. No. DEPT.
STATE GRIEVANCE:_ '
SETTLEMENT REQUESTED: _
SIGNED SIGNED
AGGRIEVED EMPLOYEE . UNION REPRESENTATIVE
COMPANY's REPLY TO GRIEVANCE:
SIGNED
COMPANY REPRESENTATIVE DATE -
Is DECISION SATISFACTORY? YES No. ____ HAs Case BEEN APPEALED? YES No _____
SIGNED
UNION REFRESENTATIVE' DATE
| JION'S REPLY:
N
SIGNED
UNION REPRESENTATIVE DATE
COMPANY'S REPLY:
SIGNED
COMPANY REPRESENTATIVE - DATE
15 DECISION SATISFACTORY? YES No HAs CASE BEEN APPEALED? YESE No,
SI1GNED, ' -
UNION REPRESENTATIVE DATE
UNION'S REPLY:
SIGNED
UNION REPRESENTATIVE DATE
COMPANY'S REPLY:
SIGNED
COMPANY REPRESENTATIVE DATE
. i :
Is DECISION SATISFACTORY? YES No SIGNED
- UNION REPRESENTATIVE DATE

JE APPEALED BY: UNION

DATE

COMPANY

(IF SPACE IN ANY STEP IS INADEQUATE. ATTACH

28

SEPARATE SHEETE )
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FACTS COLLECTION SHEET
(For IBEW use only)

Grievant: ‘ : ‘ ' :

‘ ] o Nar_ne "Job Title Wage Rate
~ Employee No. Shift Section : ‘Location Senio.rity Date
‘Supervisor: : | A

Name - ' : - Title : Hours Of Duty

WHO is involved? (witnesses, management, personnel, grievant)

WHEN did the problem(s) occur? (Is more than one specific time involved?)

WHERE did the problem(s) occur? (More than one location?)

WHAT happened? (Facts behind different viewpoints! Backgrdund information!
Differing positions?)

WHY is this a grievance? There must be a violation of something (bontract,
law, past practice, safety, etc.).

HOW to remedy? What is the specific and/or general remedy demanded?
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POWER OF ATTORNEY
, 20
TO WHOM IT MAY CONCERN:
The undersigned hereby authorizes System Council No. . and/or Local Union No.

of the International Brotherhood of Electrical Workers, AFL-CIO, or any person or-
persons, Commiittee or Organization designated by it, in conformity with its Constitution and
Bylaws, to act in my, or cur, behalf as my, or our, representative in handling of the following
grievance, claim, complaint, or dispute: .

I, or we, hereby empower such representative to present, settle, adjust, or compromise the
said grievance, claim, complaint, or dispute, either in conference or by other means and
procedures, including those provided by the Railway Labor Act, as amended, and waive all
rights to notice provided by statute or otherwise,

I, or we, hereby ratify and confirm any action or actions hereafter taken by System

Council No. or Local Union No. of the International Brotherhood of Electrical
Workers, AFL-CIO, in connection with the handling of such grievance, claim, complaint, or
dispute. ‘
SIGNED:

30



SECTION 4 (e)

Sample Grievance/Claim
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Sample Grievance- Non-Discipline Cases

(Recommended Format to Be Used When Filing a Claim or Grievance)

Mr. Ray Cobb, Manager
Amtrak Chicaﬁo Coach Yard
4321 East 16" St., Room 1004
Chicago, IL

Dear Mr. Cobb:

|, the Local Chairman of IBEW Local 794, am filing a claim in accordance with Rule 24
of the September 1975 Agreement between Amtrak and the IBEW as follows:

DispuTE: CLAIM OF EMPLOYEES:

1. That at the Amtrak Chicago Coach Yard on April 1, 2003, Amtrak violated
pertinent rules of the applicable controlling agreement, particularly but not
limited to'Rules 1 and 5(b), when Supervisor T. Gallagher assigned Machinist G.
Francisco to repair the HVAC Logic Cards on Amfleet Coach 1800000000,
instead of calling Electrician M. Wolly to perform said work. M. Wolly was
available and willing to work on that day.

2. That Electrician M. Wolly be compensated for eight (8)- hours pay at the
overtime rate by reason of Machinist G. Francisco performing Electricians’ work
was in violation of said agreement.

EMPLOYEES' STATEMENT OF FACTS:

At the Amtrak Chicago Coach Yard, Chicago, IL, on April 1, 2003, Amtrak Supervisor T.
Gallagher assigned Machinist G. Francisco to repair the HVAC Logic Cards on Amfleet
Coach 1800000000. Machinist G. Francisco removed, repaired, and replaced the Logic
Cards, which took him from approximately 8:00am to 4:00pm, a total of eight (8) hours.
Electrician M. Wolly was off on Relief Day, available, willing, and able come in on that
day to perform said waork, but the Carrier neglected to call him.

POSITION OF EMPLOYEES:

That Amtrak violated the pertinent rules of the applicable controlling agreement
when one of their representatives, Supervisor T. Gallagher, assigned and allowed
Machinist G. Francisco to do repair work on the HVAC Logic Cards on Amfleet Coach
1800000000. This work is covered under Rule 1 of the controlling agreement which

reads in pertinent part:
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..Electricians work shall also include wiring, testmg and repairing aII Logic
Cards and. circuits pertaining to any and all electrical/electronic eqmpment on
Amtrak englnes and coaches.” :

The foregoing portion of Rule 1 clearly states that all work done on “Logic Cards" is
work that contractually belongs to the Electrical craft. Furthermore, this work has
traditionally and historically been performed by Electricians at the Garrier's Chlcago

Coach Yard.

In further support of our position, your attention is directed to Rule 5(b) of the
agreement, which reads: ‘

“When work of the Electrical Craft needs to be performed and there is not a
sufficient number of Electricians on duty to perform such work, the Carrier shaII‘
call Electricians in on overtime to perform said work.”

It is quite clear from the foregoing that Amtrak assigning Machinist G. Francisco to
perform said work on the Logic Cards was in direct violation of the controlling
agreement, depriving Electrician M. Wolly of compensation that he was contractually
entitled to receive. Accordingly, we request you honor the claim as presented.

An early reply to this claim will be appreciated.
Sihcerély,

John R. Smithe, Local Chairman
IBEW Local 794
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Sample Grievance/Claim and Progression Letters

** Please Note: Agreement language pertaining to the progression of claims and
grievances may vary slightly from. railroad to railroad. Two examples are: a) Some
provide ‘for time limits less than 60 days for appealing decisions, and b).Not all
agreements: require specific rejection letters be sent to Railroad management
employees following their denials. Additionally, progression procedures and time
limits may also be different on the same rallroad W|th respect to grievances filed -
relative to dtsc:plme cases.

Please carefully rewew the language of the appllcable agreements of your partlcular
railroad.

*“*All cases being progressed to the National Railroad Adjustment Board, including
claims, grievances, and discipline cases, must be progressed through the IBEW
Railroad Department. These cases must be received by the Railroad Department no

~ later than two (2) months prior to the deadline date that they are due at the NRAB. -
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SAMPLE CLAIM

CERTIFIED MAIL NO. 00000 :
RETURN RECEIPT REQUESTED July 5, 1976

1234 West Chicago Road
Chicago, Il 60673

Mr. 7. H. Brown, Foreman
X-Y-1 Railroad Company
Chicago Coach Yards
Chicago, IL 60000

Dear Mr. Brown:

We the IBEW Committee of Local Union No. 000, are submitting a claim in
accord with Rule No. 52 of the Agreement between the X-Y-Z Railroad Company
and the International Brotherhood of Electrical Workers as follows:

Dispute: Claim of Employes: '
That at the Chicago Coach Yards on July 1, 1976 the

1. X-Y-Z Railroad Company violated the controlling
agreement, as amerided, and particularly Rule  has
been violated K when Assistant Foreman J. H. White
assigned Carman H. Green to overhaul the generator
on car "Point Ridge" instead of calling electrician

~He- -0+~ B ayy—who-was-avaiiabl T Wor 3

2. That Electrician H. 0. Gray be compensated for eight (8)

hours at the overtime rate by reason of Carmam H. Green's

assignment to perform Electricians' work was in violation
of said rules on July 1, 1976.

Emb1oyes' Statement of Facts:

At the Chicago Coach Yards, Chicago, Illineis on July 1, 1976,
Assistant Foreman J. H. White furnished Carman H. Green with the

necessary equipment and instructed him to overhaul the generator
on car “Point Ridge®.

Carman H. Green overhauled the generator on car “Point-Ridge' which
took him from 9:00 a.m. until 5:00 p.m. on July 1, 1976,

Position of Employes:

That the X-Y-Z Raillroad Company violated the pertinent rules of the
controlling agreement when one of their representatives assigned
Carman H. Green to overhaul the generator on car “"Point Ridge® which,
obviously, is work covered in Rule 5(b), reading in part:

“Electricians' work shall include electric wiring, testing,
dismantling, assembling, maintaining, rebuildingys repafring,
inspecting, removing and applying generators.”
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SAMPLE -CLAIN

| Page 2 _

~Mr. T. H. Brown~ July 5, 1976
The foregoing quoted portion of Rule 5(b) clearly states that i:he |
complete maintenance of generators is work belonging exclusively
to the Electricians’ craft. However, in the instant case, the X-Y-Z
Railroad Company arbitrarily assigned this work to another craft.

In further support of our position,'your attention 1is directed to_‘_
Rule 2, Paragraph 1, which reads:

Assignment of Work. None but journeymen or apprentices employed
as such shall perform work outlined in Rule #5 of this
Agreement." ' |
In aSsigning Carman H. Green to overhaul the generator when an
"Electrician was avaflable, we feel that you deprived him of
compensation which he was contractuvally entitled to receive.
An eaﬂy reply to this claim would be appreciated.
| Respectfully submitted:
Local Chairman. /s/-d: -Bonovan
Committeeman /s5/ M. -Smith

Comitteeman /s/ 6. -Shirmer -

cc: Harold 0. Gray
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: INSTRUCTIONS ON DENIAL LETTER .

The attached is a sample denlal of our claim by Foreman Brown, As you
can see, he alleges that there is no record that the work was done as
per our claim to him, , . :

This means that we have to prove that the work was done and that a

record was made, We contacted Carman Green and asked him to give us
- a statement to the effect that he did do the work before we appealed

Foreman Brown's denial. ' B

This should be done with any statement the Carrier makes‘Iﬁ tHeir;Hehlal‘
letters. .- | -

FOREMAN BROWN'S DECISION
TO SAMPLE CLAIM

July 30, 1976

Mr. J. Donovan, Chairman
IBEW Local Union No. 000
1234 West Chicago Road

Chicago, I1linois 60673

Dear Mr. Donovan:

This s in reply to your claim dated July 5, 1976 charging violation of
Rules 2 and 5(b) when, as you allege, Carman Green overhauled a generator
on car "Point Ridge" on July 1, 1976. . ‘ '

We dot not have any record of Carman Green working on car “Point Ridge" .
on July 1, 1976, Therefore, your claim is disallowed.

Very truly yours,

/s/ T. H. Brown
' ‘ Foreman
cc: M. Smith
G. Shirmer
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This Is a sample letter from Carman Green prov:ng that the reason
Foreman Brown gave for denying the claim was not true, -

This letter should be submitted with the letter appeal to the
second officer designated to handle these disputes for the Carrier,

SAMPLE LETTER ‘FROM CARMAN GREEN
July 31, 1976

Mr. J. Donovan, Chairman

IBEW Local Union No, 000
1234 West Chicago Road -
 Chicago, lllinois 60673

Dear Mr, Donovan:

This is in reference to Foreman Brown's letter dated July 30, 1976
stating that his records do not show that | overhauled the generator -
on car "Point Ridge' on July 1, 1976, :

This 1 cannot understand as Assistant Foreman J, H, White did assign .
‘and furnish me with the necessary tools to dismantle and replace a
bearing, then rebuild the generator on car ''Point Ridge' on July I, _
1976. | did this work and it was necessary for me to get a new bearlng,
from the storeroom which was charged to the car ""Point Ridge". | also
turned in my work report for that day charging my time donng this work
from 9:00 a.m. to 5:00 p.m,

Very truly‘yours,

/s/ H..Green
Carman
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INSTRUCTIONS ON REJECTION LETTER .

In keeping with the Agreement, each officer has to be notified, in
writing, that his decision is rejected as soon as possible wlthln
60 days from the date of denial or the claim is barred

We did not‘send this letter Certified Mail due to the fact that we
enclosed a copy with the appeal letter which Is sent Certified Mail,

_SAMPLE REJECTION LETTER
TO FOREMAN BROWN'S DENIAL

August 1, 1976

Mr., T, H. Brown, Foreman
X-Y=-2 Railroad Company
Coach Yards

Chicago, [11inois 60000

Dear Mr, Brown:

Thls is to acknowledge receipt of your 1etter dated July 30 1976
disallowing our claim dated July 5, 1976 in behalf of Electriclan
H. 0, Gray in the amount of eight (8) hours pay at the overtime
rate of pay.

This is to advise that wé are rejecting your decision and appealing
it in keeping with the agreement,

Very truly yours,

/s/ J. Donovan

Chairman, IBEW lLocal No. 000
1234 West Chicago Road
Chicago, I11inois 60673

. Smith
. Shirmer
. W. VWhite

. 0. Gray

ccr

T reoXx
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INSTRUCTIONS ON APPEAL LETTER

The appeal letter should be sent to the next highest designated officer
of the Carrier as soon as possible, Again, it has to be done within 60
days from the date of the denlal letter. Agaln, we should have proof-
that the officer received it and, in the sample letter attached, we
sent It Certified Mail, Return Receipt Requested, :

‘We enclosed coples of the following with the appeal letter: copy of
inftial claim; copy of Foreman Brown's denlal; copy of the- rejectlon
letter to Foreman Brown; copy of Carman Green 5 letter, :

This saves repeatlng these letters in your appeal letter,

We also proved in our letter that Foreman Brown's reason for-denying the
claim was not a fact, This we should do in all steps of handling a case,
That is, whenever an officer states something that.isn't true, we should
prove that it isn't true with facts In our next appeal. .

SAMPLE APPEAL
TO FOREMAN BROWN'S DENIAL

CERTIFIED MAIL NO. 00000 August 1, 1976
RETURN RECE|IPT REQUESTED

Mr. A..W. Black, Superintendent
X-Y-Z Railroad Company. .
Chicago, Illinois 60000

Dear Mr, Black:

In 'keeping with Rule No, 52, we are appealing the decision of Foreman
T, H. Brown, a copy attached, dated July 30, 1976 denying our claim.
dated July 5, 1976, a copy of which . is attached We are also enclosing
a copy of our letter dated August 1, 1976 to Foreman Brown rejecting:
hls denial. ‘ ‘ :

Foreman Brown, as you can see, denied our claim stating that he has no
record of Carman Green overhauling the generator on car '"Point Ridge',
Due to this, we went to Carman Green who gave us a statement that he

was instructed by Assistant Foreman J, H. White and he did, in keeping
with these instructions, work on the generator on car "Point Ridge'' on
July 1, 1976 from 9:00 a.m, to 5:00 p.m., A copy of this statement is
also enclosed for your records, _ ‘ '

This is proof that the violation did occur; We request that you pay
the claim as submitted,

Respectfully,

/s/ J. Donovan, Chairman
~ IBEW Local Union No, 000

1234 West Chicago Road

Chicago, Iilinois 60673

Enclosures

cc: M. Smith
G. Shirmer

I-b
S
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INSTRUCTIONS ON APPEAL DENIAL

As you can see from this sample denial, the Carrier ‘changed their '
reason for denying it.

‘The reason now is that all Electricians on duty at the time the
violation occurred were fully occupled We will deal with it in
our sample appeal of this denial, ' ' ‘

‘This should also be followed in all cases being progressed,

SAMPLE OF SUPERINTENDENT
BLACK'S DENIAL

August 15, 1976

. Mr. J. Donovan, Chairman
IBEW Local Union No, 000
1234 West Chicago Road
Chicago, 11linois . 60673

Dear Mr, Donovan:

This is in reply to your letter dated August 1, 1976 appeallng Foreman
Brown's denlal of the claim filed with him on July 5, 1976,

Our records indicate that all Electricians on duty July 1, 1976 were
fully occupied and this is the reason we used Carman Green,

 Therefore, your appeal is denied.

Very truly yours,

/s/ A, W, Black
Superintendent

X-Y=Z Railroad Company
Chicago, l1linois 60000
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INSTRUCTIONS ON APPEAL DENIALVREJECTIUN LETTER

Again, this 1etter should be sent as soon as possible, and it has to be
done mthm 60 days from the date of the denial or the claim will be barred.

We did send this Tletter Certified Mail, Return Rece1pt requested due to
the .fact that this would be the last ime the Committee handled the case.

In this case, the General Chairman wou]d progress the case from th1s point
-on. :

SAMPLE REJECTION LETTER
TO SUPERINTENDENT BLACK'S DENIAL

"CERTIFIED MAIL NO, 00000 |  August 17, 1976
RETURN RECEIPT REQUESTED |

Mr. A, W. Black, Superintendent
X-Y-2Z Railroad Company
Chicago, I11inols 60000

Dear Hr Black'

This ts to acknowledge reCe|pt of your letter dated August 15, 1976
denying our appeal of August 1, 1976,

This is to advise that we are rejecting your decision and-appeaiing‘
the claim in keeping with the current agreement,

Respectfully,

/s/ J. Donovan, Chalrman
IBEW Local Union No, 000
1234 West. Chicago Road

Chicago, I1linois 60673

cc: M, Smith
' G. Shirmer
H. 0. Gray
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INSTRUCTIONS ON TRANSMITTAL OF THE
__CASE TO THE GENERAL CHA{RMAN

As you can see, the sample letter 1ists a copy of all correspondence up
to date being enclosed, This has to be given to the General Chalrman
as he needs it to progress the claim,

You should also furnish the General Chalfman wlith any other information
you have regarding the claim as the more he knows about the. case, the
better equipped he will be to handle it. :

" This should be done as- soon as posslble since the General Chairman’ also.
has to make his appeal to the next highest Carrler officer within 60 days
, from the date of the denial letter,

If you do not receive an acknowledgement of this from the General Chalrman,
you should trace it since It could be lost in the mall,

SAMPLE LETTER OF TRANSMITTAL
' TO GENERAL CHA|RMAN

August 17, 1976

- Mr, E. J. Doe, General Chalrman
System Council No, 00, IBEW
405 Eastside Avenue :
New York, New York 12345

Dear Brother Doe:

Enclosed you will find a case that we were unable to settle with the
Carrier representatives at this point. We would appreciate your
handling the dispute to a conclusion, :

Enclosed is the following:

Claim filed with Foreman Brown July 5, 1976

Foreman Brown's denial of July 30, 1976

Notice of rejection to Foreman Brown of August 1, 1976

Letter from Carman Green of July 31, 1976

Appeal to Superintendent Black of August 1, 1976

Superintendent Black's denial of August 15, 1976

7. Notice of rejection to Superintendent Black of August 17, 1976

OV W —
a

Fraternally yours,

/s/ J. Donovan, Chairman
{BEW Local Union No.. 000
1234 West Chicago Road
Chicago, 11linois 60673

cc: M.‘Smith
G, Shirmer
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[NSTRUCTIONS ON ACKNOWLEDGEMENT LETTER

he General Chairman should acknowledge recefpt of the case as soon as
ossible to the Local Chalrman so that he knows it has been received,

 SAMPLE ‘
ACKNOWLEDGEMENT LETTER

August 20, 1976

Mr. J. Donovan, Chailrman

IBEW Local Union No, 000

1234 West Chicago.Road
 Chicago, |l1linois 60673

Dear Brother Donovan:

“This is to acknowledge your letter dated August 17, 1976 enclosing
the seven items of correspondence involving the claim charging a
violation of Rules 2 and 5(b) when the Carrier assigned Carman Green
to overhaul the generator on car '"Point Ridge'" on July 1, 1976,

This §s to advise that we will progress this claim and keep you
informed as to the handling given,

Fraternally yduks,

/s/ E, J, Doe, General Chairman
System Council No, 00, IBEW

405 Eastside Avenue -

New York, New York 12345

“¢cc: M, Smith-
‘ G, Shirmer
H. 0. Gray

|-|>
~
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GUIDE FOR GENERAL CHAIRMEN

Due to the fact that a Carman was assigned the work involved in the sample
claim, you should get a statement from the Carmen's General Chairman, if
possible, to the effect that they do not claim the work invo1ved in the

claim.

- SAMPLE LETTER TO OTHER
CRAFTS' GENERAL CHAIRMAN

August 20, 1976

‘Mr. J. H. David, General Cha1rman
Joint Protective Board -
X-Y-Z Railroad Company

146 Diversey Street

New York, New York 12345

Dear-Brother David:

This is in reference to a claim we are pfogress1hg whereby the. Carrier
assigned a Carman to perform work covered by the Electrical Workers' Spec1a]
Rules. The claim reads, in part:

"That at the Chicago Coach Yards on July 1, 1976 the X-Y-Z Railroad

- Company violated the controlling agreement when Assistant Foreman
J. H. White assigned Carman H. Green to overhaul the generator
on car "Point Ridge" instead of calling Electrician H. 0. Gray
who was available for work that day."

As you know; the Electrical workers Spec1a] Rule 5(b) reads, in part

. "Electricians’ work shall 1include e]ectr1c w1r1ng,‘ testing,
dismantling, assembling, maintaining, rebuilding, repairing,
inspecting, removing and applying generators..." '

Therefore, we would appreciate your giving us a- ]etter to the effect that
your Organ1zat1on is not claiming this work.

Fraternally yours,

/s/ E. J. Doe

General Chairman

System Council No. 00
405 Eastside Avenue

New York, New York 12345
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GUIDE FOR GENERAL CHAIRMEN

Due to the fact that a Carman was assigned the work involved in the sample
claim, you should get a statement from the Carmen's General Chairman, if
possible, to the effect that they do not claim the work 1nvo]ved in the

claim.

SAMPLE LETTER TO OTHER
CRAFTS' GENERAL CHATRMAN

August 20, 1976

Mr. J H. David, General Cha1rman
Joint Protective Board

X-Y-Z Railroad Company

146 Diversey Street

New York, New York 12345

Dear Brother David:

This 1is in reference to a claim we are progressing whereby the Carrier
assigned a Carman to perform work covered by the Electrical Workers' Special
Rules. The claim reads, in part:

"That at the Chicago Coach Yards on July 1, 1976 the X-Y-Z Railroad
Company violated the controlling agreement when Assistant Foreman
J. H. White assigned Carman H. Green to overhaul the generator
on car "Point Ridge" instead of calling Electrician H. 0, Gray
who was available for work that day."

As you know, the Electrical Workers' Special Rule S(b)'reads, in part:

“"Electricians' work shall include electric wiring, testing,
dismantling, assembling, maintaining, rebui]ding, repairing,
inspecting, removing'and app]ying generators..

Therefore, we would apprec1ate your giving us a ]etter to the effect that
your Organization is not claiming this work.

13

Fraternally yours,

/s/ E. J. Doe

General Chairman

System Council No. 00
405 Eastside Avenue

New York, New York 12345
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" INSTRUCTIONS ON APPEAL TO HIGHEST DESIGNATED‘OFFICER

It is suggested that copleé of all correspondeﬁcé with Carrier officers
up to date be attached to the letter of appeal. This saves putting same
in the body‘of the letter itself, : ‘

This appeal the same as any other appeal, should be done as soon as
possible as it has to be done within 60 days from the date of the last
denial letter. And, as the sample letter of appeal shows, we pointed

out that there were two different reasons given for denying the claim

and that Foreman Brown's reason was proven In error, Then,-in the sample
appeal’, we pointed out that the second reason given by Superintendent
Black is also insufficlent to justify his denial of the claim,

We also enclosed a copy of the Carmen's General Chairman's letter which
points out that the work is work belonging to the Electrlcal Workers'

craft

We also requested that a conference be held on the dispute in keeping
with the Railway Labor Act. !f we adopt this suggestuon. it should
expedite the progressing of the case,

You should cover all the points in the case at this time.

SAMPLE APPEAL .
TO HIGHEST DESIGNATED OFFICER

"CERTIFIED MAIL NO. 00000
RETURN RECEIPT REQUESTED September 1, 1976

Mr. T, H, Jones

Manager, Labor- Relations
X~Y-Z Railroad Company
7654 Yonkers Street

New York, New York 12345

Dear Mr. Jones:

This is to advise that we are appealing the decision of Superintendent
Black's denial dated August 15, 1976, A copy of the handling of this
dispute is attached, conS|st|ng of the following‘ :

Claim filed with Foreman Brown July 5, 1976

1
. 2, Foreman Brown's denial of July 30, 1976 ‘
3. Notice of rejection to Foreman Brown of August 1, 1976
L, Letter from Carman Green of July 31, 1976
5. Appeal to Superintendent Black of August 1, 1976
6. Superintendent Black's denial of August 15, 1976
7. Notice of rejection to Superintendent Black of August 17, 1976

Foreman Brown denied. the cla:m alleging that the records did not show that
Carman Green performed the work of overhauling the generator on July 1,
1976, In our appeal, we submittéd a statement from Carman Green provina

47
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Superintendent Black, in his denial of our appeal, conceded that Carman
Green did perform the work of overhauling the generator on July 1, 1976,
But he denied the claim stating that all the Electricians on duty were
fully occupied. This, we submit, is not an acceptable reason to violate
the agreement. Electrician H, O, Gray was off duty and available to
perform the work, if called. He was not called. Therefore, the claim
should be-sustained as submitted

Due to the fact that a Carman was assugned the work involved-in this
dispute, we secured a statement from Carmen General Chairman J, H. David
which reads, in part as follows, and copy of which is enclosed herewith:

"The Carmen's Organization does not claim the work of
overhauling generators, .This work, in keeping with
the Agreement, is reserved to the Electrical Workers
craft in keeping with Rules 2 and § of the current
agreement, Therefore, the Carrier, in our opinion,
violated the agreement when on July 1, 1976 they
assigned Carman Green to perform this work.,'

In keeping with the Railway Labor Act, as amended, we request that a
conference be held on this dispute before you render your decision,
Please advlse as to the time, date and. place this conference will be

-held,
Respectfully Submltted,
/s/ E, J. Doe
General Chalirman
System. Council No, 00
L0o5 Eastside Avenue
New York, New York 12345
Enclosure :
cc: M, Smith

G. Shirmer
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INSTRUCTIONS ON REPLY TO HIGHEST
DESIGNATED OFFICER'S DENIAL

In many cases, the Carriers make statements in this letter that have not -
been presented before, It is very important to check thls denial very
carefully and as soon as possible reply to It and answer all statements
in 1t and, if necessary, get proof that the statements are not true and
include that proof in your reply, ' ' o o

1n a lot of the cases, the General Chairmen do not answer the allégatlons
in the highest offlcer's denial and the Referee accepts these statements
as true simply because we did not answer them, whereby our case Is denied,

As in this sample denlal, the Carrier used a third reason for denying'the
claim, |f you do not answer and deny the third reason, this would be -
accepted by the Referee as true and he could use it to deny the claim,

SAMPLE OF HIGHEST ,
DESIGNATED OFFICER'S DENIAL

Séptember,30. 1976

Mr, E. J. Doe, General Chalrman
System Council No. 00, IBEW

405 Eastside Avenue

New York, New York 12345

Dear Mr, Doe:

This is to confirm our conference held September 15, 1976 as per your
request in your letter dated September 1, 1976 appealing the decision

of Superintendent Black dated August i5, 1976; involving the claim for
Electrician H. 0. Gray in the amount of elght hours pay at the overtime
rate because Carman H, Green was assigned to overhaul a generator on car
"point Ridge' on July 1, 1976. o o

You were informed at the conference that it has beeh‘a practice to
assign any employe available to work when the employes of the craft
whose work It belongs to are fully occupied, Therefore, your appeal

s denled,

- Very truly yours,

/s/ T. H. Jones

Manager, Labor Relations
X-Y=-2Z Railroad Company
7654 Yonkers Street

New York, New York 12345
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INSTRUCTIONS ON REPLY :
TO HIGHEST OFFICER'S DENIAL

It 1s very Important to check the highest officer's decision and make
a reply to all unchallenged statements as we have done in our sample

letter in thls case,

, SAMPLE REPLY TO
'HIGHEST OFFICFR'S DENIAL

CERTIFIED MAIL NO, 00000 DR |
RETURN RECEIPT REQUESTED October 5; 1976 -

Mr, T. H. Jones .
Manager, Labor Relations
X-Y=Z Rallroad Company
7654 Yonkers Street:

" New York, New York 12345

Dear Mr. Jones:

This is in reply to your letter of September 30, 1976 conflrm|ng our
conference held September 15, 1976 and denying our appeal in the claim
of Electrician H, 0, Gray in the amount of eight (8) hours pay at the
overtime rate account Carman H, Green overhauling the generator on car -
"Point Ridge'" on July 1, 1976. In your letter you stated the following:

"You were informed at the conference that

it has been a practice to assign any employe
available to work when the employes of the
craft whose work it belongs to are fully
occupied, Therefore, your appeal is denied.'

As you know, we informed you that we knew of no such practice and, if-
such a practice does exist, it is in violation of the agreement. There
being no exception in the agreement to permit the crossing of craft
lines such as has been done in this case, the claim should have been
sustained in keeping with the precedents set forth in Second Division
Awards over the years such as in Nos, 273, 1125, 1359, 1530, 1688,
2146, 2802, 5225, 6270, 6370, 65LL, 7083 and 7200, '

Therefore, the claim shquld have been 5ustained.

% . _ Respectfully submitted,

/s/ E. J. Doe, General Chairman
System Council Ne, 00, IBEW
Lo5 Eastside ‘Avenue. o
New York, New York 12345



SECTION 4 (g)

Summation

- We hope we have succeeded in provudmg you W|th the necessary tools and
information to properly handle a claim or grlevance You. should now be able to
competently determine whether or not a claim or grievance is warranted, gather the
necessary information to file a claim or grievance, formulate and write it, properly file it,
progress it through to the final step on the property that is required for local handling,
and then progress it to your General Chairman for final disposition.-

 Remember, you are the first link in the cham of a successful claim or grievance, -
and a successful outcome is usually dependent on the work you have done! Your
General Chairmen and the IBEW Railroad Department are here to assist you. Do not
- hesitate to contact us for assistance if you have any questions or concerns. Good luck.



SECTION 5

Guide for the Local Committee Chairman

Guide for Handling
Discipline Cases and Investigations

This section provides guidance in the handling of discipline - cases and
investigations. The useful information - includes tips on gathering information
relevant to the discipline case, preparing a defense for the investigation,
defending the charged member at the investigation, and, in the case of an
adverse decision by the Hearing Officer, appealing the decision of guilt and the
discipline assessed. Included in this section are: ,

a. Introduction

b. Helpful Tips

c. The Nature of Disciplinary Hearings

d. Sample Discipline Charges.

e. Sample Investigation Transcript

f. Handling Disciplinary Grievances

g. Summation



SECTION 5 (a)

Introduction
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Introduction

The proper handling of an investigation is ome of the most important
functions performed by a local chairman. The reason being is not so much the
outcome of the hearing, but how the facts are presented so that those who

will later read the transcript will be in a position to develop the strongest

case possible.

The following is the transcript of an actual investigation in which
the locél chairman did a good job repreéenting his man because he was prepared.

The local chairman had investigated the incident, interviewed the
witnesses and prepared them for the investigation and Qrganized his
presentation before he set foot in thelinvestigatioﬁ. |

At the invqstigation; he made sure his witnesses were present and
that he was accompanie& by a commitggeman who was able to assis; him.

Before you start reading the transcript, you should be made aware
of the “facts.” On thé night in questioﬁ, Mr, Foreman‘was assigning work and
he had an argument with Mr. Charged, an electriciam, which fesulted with Mr.

| Charged going home.

Read the transcript and when you are dore, decide whose position _

- you agree with and why.



SECTION 5 (b)

Helpful Tips
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DISCIPLINE CASES

In discip]ine-cases - when a member is charged - you should insist on the
following:

1. A PRECISE CHARGE. The charge should be clear so that you
" - know what to defend against. If the charge is not precise,
be sure to get your objection -in the record of the hearing.
CIf it is precise, it will stop the Carr1er from wander1ng
1nto other fields for testimony. . '

2. A FAIR HEARING. A fair hearing is when ‘the Carrier gives
. a precise charge, gives the charged employe the right to
representative and witnesses, allowing examination by
representatives and accused of anyone present at the hearing.
If the official conducting the hearing also acts as witness
against the accused, have your protest included 1in the -
transcript along with your reasons for the protest. Such
protests are worthless at a ‘later date. They should be included
in the transcript. If the official who was a witness against
the accused is the same official who disciplines the employe,
be sure to protest th1s in your appea] procedure

3. The Carrier has the responsibility of guaranteeing that there

' is a verbatim record of what transpired at the hearing and
a copy of that record is furnished in accord with the rule
‘of your agreement. - - -

4, You should request there only be one witnhess at a time be
present during the 1nvest1gat1on and one officer conduct1ng

the investigation.

5. Written testimony obtained prior to the hearing should not
be permitted to be read into the transcript but, rather, the
accused and his representative should have the right to
cross-examine any witness and/or testimony given at the
investigation. _

6. It 1is the duty of the Carrier, as well as the employe, to
bring out the entire truth concerning the alleged violation.
The. holding of the investigation is not for the purpose of
proving the correctness of the charges but for the purpose
of developing all facts material to the charges, not only
against, but favorable to the employe. -

7. The right to cross-examine all witnesses is fundamental. The
accused or his representative must be permitted to do this
directly and should not have to address their questions through
the hearing officer. If the hearing officer denies this right
of direct interrogation and thereby inhibits or prevents proper.
cross-examination by the employe or his representative, the

 Board is Tlikely to reverse any discipline that results from

the hearing.
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8. The employe has the right to be present through the entire
hearing, as well as his representative, to hear all evidence
offered aga1nst him and to part1C1pate in_ the conduct of the
hearing. The employe can waive the r1ght to be present by
failing to attend. :

9, 'If, before the hear1ng, the hearing off1cer has made remarks
to others indicating that- he has already pre-judged the 'case,
the employe should, at the outset of the hearing, call for -
an adJournment unt11 an 1mpartial hearing officer can be

appo1nted

Prior to- the hearing, the accused and his representative should properly
plan the defense. Everything necessary to defend against the charge should.
be secured. Witnesses, records, doctor's statements, if necessary, should
all be available so they can be made part of the hearing. transcript. Careful
planning and preparation before the hearing are vastly more important than
anything introduced after the hearing. If more time is needed before the
hearing, make such request in writing. If more time. is denied, be sure
to protest so that it will be made part of the hearing record. Late evidence -
is never considered by a Referee and cases are decided by the contents of
the hearing transcript. Never put a plea for leniency in writing. You
can do it verbally but, if it is written 1n the record the Referee will

1nvar1ab]y rule against ‘USs.

Upon completion of the investigation, the accused and his representative
will .undoubtedly be asked if the investigation was conducted fairly and
impartially. If it was not, so state., If you are not sure, state that
you will make that determination after reviewing the transcript.

If all concerned will follow the procedures outlined herein, 'we‘ would be -
in a better position to expect greater success through the gr1evance procedure'

rules.
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The Nature of Disciplinary Hearings
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NATURE OF DISCIPLINARY PROCEEDINGS

The theory of discipline‘bf an employe by his or her employer
derives from a need for safe,iefficient and orderly operation of the
,industf;al plant. The right to discipline is inherent in the owners

or managers of the industrial. enterprise. Except as Festfietediby
law oriéontract, the employér may discipline or discharge with or

without cause.

The Railway Labor Act does not, per se, restrict the powers of a
carrier to discipline or discharge an emploje. In Thomas v. New York,
Chicago and St. Louis (185 F.2d 6€14) U. S. Court of Appeals for the

Sixth Circuit, the Court said:

"The Railway Labor Act does not abrogate the employer's
right to hire or discharge employees. The statute
creates no right of continued employment. No statute
or rule of law required the railroad to give the
appellant an oral hearing, nor made it wrongful to
demand a written statement. Appellant was not a
~union member and hence cannot rely upon any union
contract as to duration or temure of employment."”
It is the collective bargaining agreement that restrictS‘the
employer in its otherwise unfettefed right to discipline an employe.
The agreement not ohly restricts the employer's right to discipline,
but also contractually creates vested rights and privileges in the
individual employe. The obligations assumed by the employer and
the rights vested in the employe are legally enforceable. These
rights include, among other things, a fair and impartial hearing.

Inherent to such hearing is the requirement that the employe be

accorded due process. Due process means that the agreement pro-.



VA S I I S S S eeesd

- visions have been followed, that standards of fdirmess - as set forth

in applicable laws, court decisions and'industrial‘jurisprudence -

have been'met. : .

'~ The procedures originating in the contract are purély‘givil in:
nature. In ‘actual practice, however,'the prdceedings may of£en resemble
cfiminal courts. -Words and phrases, common to the criminai courtﬁ, are
frequently used by the parties and referees. The atmosphere of the
criminal courts may per31st because the charged qnploye is accused of
v1olatlng a law, i.e., a company law. The laws of the company are the
rules‘an& regulatiohs, issued by the company, regulatlng conduct of its
empioyes. Unlike the right of a soverelgn to punlsh for violation of
laws, the company has no power to deprlve an employe of his/her liberty,
or to levy a fine. It does, hpwever, have the power to destroy an
employe's present econmomic security, aﬁd severely fesfriét and hinder

future employment..

| A disciplinarynprocéeding begins with the charge. The charge,
like aﬁ information or indictﬁen; in criminal cases, is merely an |
‘allegatioﬁ:that the named enploye has violated‘a compaﬁy Tule or
¢ reguiation. It is not evidence of guilt. It is thé méaﬁs whereby

the company invokes the procedures provided for iﬁ:the agreement.

' The agreement provides for a fair and impartial heéring. The
hearing is an administrative or quasi-judicial proceeding'whereby_it
may lawfully be determined whether the acguéed employe is guiity'of

the offense_charged.

The company has the burden of proving the charge by cohpetent,
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material and relevant evidence adduced at the hearing. The substan—

tial evidence rule applies. The Supreme Court, in Consolidated

Edison v. NLRB (305 U.S. 197) has defined substantial evidence:

. "Substantial evidence is more than a2 mere scintilla.
It means such relevant evidence as a reasomnable
mind might accept as adequate to support a con-
clusion.”

It is a custom and practice, peculiar to yhe railroad industry,"
that company officials are appointed as hearing officers, This fact,
of and.within itself, does not render the hearing unfair. 'It does,
however, cast the burden upon the company to insure a fair and

impartial hearing. In Barrett v. Manufacturers Railway Co. (254

F. Supp. 376), the Court said.

"Minute consideration of bits and pieces of evidence
ind%cating that 'plaintiff utilized less than the
expected vigilance to protect his own rights and
placed the Rajlway Company in something of a
quandary by reason of his confusing conduct, cannot
be allowed to overshadow the central factor that
. the Railway Company runs these hearings and owes the
accused employee a contractual duty to see that he
received a fair and impartial hearing."

The right of an accused employe to representation is based upon
the collectively bargaiﬁed agreement. It was argued in Broady v.

Illinois Central {191 F.2d 73) that the Railway Labor Act allowed the

employe a choice of representation. The Court of Appeals for the

Seventh Circuit said:

"Je can find no provision of the Railway Labor Act
which gives to employees the right to a represen-
tative of their own choice at an investigation by
company officials of a charge that the employee
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has violated company rules. In the case at bar
appellee's right to representation comes from the
agreement of appellant and Dining Car Employees
Union, Local 351."
In Butler v. Thompson (192 F. 2d 831), the Eighth Circuit Court
of Appeals cited the Broady case and held that the rlghts of the

employe were governed by the prov151ons of the collective bargaining

agreement.

lou; agreements providerfor representation at all stages‘of the
- proceediags if the employe so requests; The choice of représehtative
is limited, however,‘as specified by the agreements.‘ The_repteSea*
tative, when so chosen, is duly authorized to soeak'for‘and on

behalf of the accused employe.

" The right to be represented in disciplinary hearings and'oroceed—

ings does not stem from Railway Labor Act provisions.

Part 1

PREPARATION FOR HEARING

.lt cannot be too stroﬁglyfeﬁphasized that adequate oreparation‘for
a ﬁearing is a necessity. The nature of'the_chargeAshould control the
amount‘of time needed for prepatation. If witnesses are needed they
must be Contacted and arrangements made for their'attendance. often
copies of records must be obtained. The charged employe must‘cooperate
with his or her tepresentatiVe. The representative should.utilize
expertlse 1n suggesting appropriate defense to the charge and a551st

in obtaining any information necessary to present an adequate defense.



VA S I I S S S eeesd

An adequate defense is not necessarily limited to the questionm
as to whether the employg did or did not commit the act allegedrin
the gharge. If the act or failure to act occurred, as alleged, then
the quesFion arises - does this constitute proper grounds for
discipli#e? Geperally, an émploye may engaée in ény proper and
1awful‘a;tivity. An effort to restrain an employe in the proper-
éxércise of éuch rigﬁts would usually be outside the pu;view of
disciplinary proceedings. Secondly, the act or failure :A éct, as
allegéd,'may be subject to mitigating circumstances. This wou;d

include, among other things, the failure of an employg to report for

duty at the designated time due to circimstances beyond the employe's

contrel. .
Postponement of Hearing

The company, usually without prior notice to the .employe, fixes
the hearigg date. If the date set is inconvenient for the represen-—
tative or the employe, or does mot permit adequate time in which to
prepére for the hearing, a postponement should be requested. Such
postponement should, if at all possible, be by letter, or orélly, and :
'cbnfirmed by letter. Copy of such request should be retained and |

made a part of the file on the case, also carriers answer.

As a matter of courtesy, to aﬁoid inconvenience’fo offiéers and
witnesses, it is usually appropriate to requesf such continuaﬁce
prior to the hearing date. At times, however, the necessity of request
for continuance will not be inown'until the date set for héaring.

In such cases, do not hesitate to request continuance, irrespective
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of inconvenience to officers or witnesses.

Timely Hearing

Most agreements require a heéring within a fixed number of daﬁs-'
after an_employe has been suspended from servicé,vfrom'the'date qf |
filing charge, or from the date the company has knowledge of the
matter to be investigated. If the hearing date set by the company ddes:
not provide for a hearing within the time 1imit.set forth in the agree-
ment, upon pfoper objection, the charge shouldlbe dismissed. The'-
objection should be entered on the record at the heafing at the first

appropriate opportunity.
Time Limit for Preferring Charges

If the charge is not timely filed, it is not likely that the hear-
ing_cén be timely held. When the agreeﬁent proﬁides that charges shall |
be filed within a specified time period, there.must be a liferal coﬁ- |
pliance. Unless the agreement prdvides otherwise, the time begins to

-run.agéihsi'the éompany from the date it has knowledge-of the occurrencé.
If tﬁe agtéeﬁént does nat proﬁidé a time 1imit.for filing charges, the
charge must be filed within a reasonable time. What is a reasonable

. time must be determined from alllthe circumstances in a particular case.
In Awards 14504 and 14505, Third Division, it was held:

"Rule 6-A-1 does not prescribe a timé ﬁithin which
the trial must be held. In the absence of such a
prescription it is a principle of contract con-
struction that it must be held within a reasonzable

time, Prima facie, over eight years is not
reasonable."
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Objection to late filing of charge should be entered on the

record at the hearing at the first opportunity.

Charge Must Be Definite and Certain

The fact that an-emplofe has knowledge of an occurreqcé or
incident is immaterial to a determination of whether a valid charge
has been served. A definite and certain charge is a contractual
obligation duly entered into by the company. Whether the agreement
requires a "precise éharge," an "exact chargé,“‘or simply "a charge,"
it still muéi be definite and certain. In the.first two, the company
haé contractually agreed that it will present a preéise, or an exact,
charge.‘ In the latter, if the agreement requires that a charge be
servgd and that the employe is entitled to a fair and impartial

hearing, it is implied that the chargé must be certain.

The necessity of a proper charge ié not juét a technicality. It
is as necessary in a disciplinary proceeding as an indictment or
information in a criminal proceeding. Th; charge need not iﬁclude.
the legal niceties of an indictment, but must fully and fairly |

inform thé emplove of alleged dereliction of dﬁty as an employe.

The employe may not be subjected to a hearing on a gemeral or
vague allegation. If the charge is a genmeral or vague allegation

then a protest should be entered into the record at the first

opportunity.

The -employe is entitled to prepare his or her defense to a
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particular charge and none other. The evidence at the hearing should
' be restricted to that which is competent, relevant and matgrial in the
particular case. The employe may not be found guilty of an offense

other than that specifically—charged;
I

A charge may be indefinite'for failure to specify a déte, fiﬁe or
'flace. ‘A‘charge nmay be indefinite for failure to name anothér pefséﬁ,
if fhis is necessary to an understanding éf the.charge; The employe.
is not requlred to utlllze personal knowledge of- an occurrence to fill
in the blanks of an indefinite charge. Assumably, offlcers of the
coﬁpany will have made an inﬁestigation prlor to serv1ng notlce of ‘the
charge. If so, such offlcers are in a position to spec;fy exactly what
-1t is that the employe did or falled to do. The fallure on the part of
company offlcers to make a proper investigation, before f111ng a dls—?
cipllnary charge against an employe, is an act of 1rrespon51b11ity

Such failure must not be'allowed to prejudice the rights of the

charged employe.

From the very beginning, all Divisions of the National Railroad
_ Adjustment Board have held that a definite charge is fundamental to a
fair and impartial hearing. In Third Division Award :562, decided in
1938, it was held:
'"A fundamental incident of a fair impartial hearing
is that the accused shall be advised definitely as
to what he is charged with."
The courts have stated the same principle. 1In Allen v. IATSE

(338 F.2d 309), U. S. Court of Appeals for the Sixth Circuit said:
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"Fair play entitles an accused to rely on the written
charge made against him in preparing his defemnse,
limits the trial to proof in support of that charge,
amd bars his being found guilty of an offense with
which he is not charged."

In the Matter of John Ruffalo, Jr. (390 U.S. 544) the Petitioner,
a lawyer, was charged with certain alleged ;nethical practices.l
During,éhe hearing before the Bar Committee, he testified that one
Oflando had been employed as an investigator. Thereupon, the Committee
filed an additional charge based on such employment of Orlando. The

Supremé-Court said:

"In the present case petitioner had no notice that
his employment of Orlando would be considered a dis—-
barment offense until after both he and Orlando had
testified at length on all the material facts per-
taining to this phase of the case.

"These are adversary proceedings of a quasi-criminal
nature . . . The charge must be kmown before the
proceedings commence. They become a trap when,
after they are under way, the charges are amended on
the basis of testimony of the accused. He can then be
given no opportunity to expunge the earlier statements
and start afresh.

"How the charge would have been met had it been originally
included in those leveled against petitioner by the -
Ohio Board of Commissioners on Grievances and Discipline
no one knows.

"This absence of fair notice as to the reach of the
grievance procedure and the precise nature of the
charges deprived petitioner of procedural due process."

In First Division Award 21343, Referee Don E. Bamilton, (BLF&E

v. AT&SF) it was stated:

"The claimant came to the first investigation to defend
himself against the charge which had been preferred.
While testifying concerning that charge he made certain
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statements which the Carrier concluded should re-
sult in an additional charge.

"We question the propriety of the actiom of the
Carrier in preferring the subsequent charge. We
would refer the Carrier to a recent decision of
the United States Supreme Court, in the matter of
John Ruffalo, Jr. decided April 8, 1968."
If the charge is not sufficiently definite and certain, in accord-
ance with the foregoing, a Motion to Dismiss should be prepared prior
to the hearing. The Motion should state in a clear and concise

manner why the charge is not definite and certain. The Motion should

be presented at the hearing on the record at the earliest opportunity.

Written Notice of Hearing

Notice of hearing must be in writing. The notice should include
the date, time and place of hearing. The place of heariﬁg, unless
otherwise agreed to, should be the usual location for such hearings

and the date and time should be conventional days and times for holding'

such hearings.
Necessity of Notice of Hearing

A condition precedent to a wvalid hearing reqdires that the accused
enploye shall have been seasonably notified aé to the date, time and
place. If agreement provisions do not provide otherwise, the motice
may be served upon the accused employe in persom, by telegram or by
mail. The burden is upon the company to. prove that such notice was
actually received by the employe. Whenever a hearing has been post—.

poned, for whatever reasom, the accused employe must again be notified
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of the date, time and place of hearing.

Timely Notite of Heaiing
‘The‘émployer has the burden of seaéonably notifying a charged
| 7 .
employe of the hearing date. Unless otherwise specified in'the
agreemenf, the charge must be served upon the charged employé at a.

reasonable time, under all the circumstances, prior to the hearing.

An objection for failure to serve timely notice of hearing should

be made at the hearing on the record at the first opportunity.
Sufficiency of Service of Notice

An emplbye may not thwart disciplinary procedures by refusing
to acbept, or willfully failing to respond to, a properly ténéered
notice. TUnless otherwise é?escriﬁed by agreement, it is immaterial
whether the notice is personally served by a representative of the
company, by United States mail, or by Western Union-telegfaﬁ. vThe
company may rely onm last known home address of the employe for the
purpose of serving such notice. If the employe, due to circum-
stances beyond his or‘ﬂer control, is absent from home at the time

such service is zttempted, failure to respond is exéusable.
Waiver of Procedural'Defects

Waiver is defined as the voluntary relinquishment of a known.
right. The application of the doctrine is not necessarily dependent

on whether there is actual knowledge, but it ﬁay be presumed that a
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person knew or should have known of the existence of such right. The
Divisions of the National Railroad Adjustment Board have often applied
the doctrine of waiver in'discipline cases, The theory_h#s been
applied where an objection is interposed, subsequent to a hearing,.

" relative' to an alleged ﬁrocedural defect. Many awards have held that
failure to make objections during the hearing constitutes a waivér of

such procedural defects. It is, therefore, important that objections

be made at the proper time.

An objection may be made at any time after a hearing has been
| formally convened, and should most definitely be made before the

hearing has been closed.

All objections, whatever the basis, should be entered on the

hearing record.

Witnesses

Pfe-hearing ipvestigation by a representative of a'charged
employe begins with the charged employe. The basic facts are within
the'individual's pecular knowledge. Whether other witnesses,
documeptary evidence, etc., are needed to present an adequate

defense will depend upon the circumstances.

If others are to be called as witnmesses, it is good ‘practice to
interview each witness prior to the hearing. It is seldom advisable
to put a witness on the stand without prior first-hand kmowledge as

to the exact nature of the person's testimony.

Attendance of witnesses, who are employes of the company, may
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be secured by: (1) mutual agreement with thg'witness_to be present
at the appbinted time; (2) requesting the company to arrange for the
presence of the witness. .In the latter case, such request will
,invariably result in company representatives questioniné the emplqye

as to his or her knowledge of the matter.

Se?uring attendance of non-employe witnesses may cause problems.
If the witne;s is unwilling to appear at the hearing, then request a
signed written statement from the person. If the witness refuses to
attend in person, or to give a signed statement, and the persoﬁ's
testimony is essential to an adequate defgnse of the pharge& employe,
then set forth the facts in a letter to the Carrier, requesting its
aid in éecuring the testimony of the witness. The letter should
contain: (1) é statement setting forth your efforts to obtain the
p:ésence of, or a written 'statement from, the noﬁ-empioye; (2) a
full statement of your understanding as to what the‘witnESsrwould

testify if present at the hearing.

The letter should be presented to the hearing officer. It may

be presented in éonnection with Motion for Continuance to permit

: ‘fufther efforté to secure testimony of the witness. Or it may be
presented as a suggestion that the company stipulate that the witness
would give‘testimony as set forth in your letter. Should therhearing
officér or other company of ficer agree, then it may be stipulated
that the witness, if pfesent, would so testify. If so agreed, the
stipulation should be entered in thé hearing reccrd as a part of

the evidence submitted on behalf of the charged employe.
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Documents and Data

If statements or reports from the persomal physiciap of the
charged employe are needed, a request should be made to the doctor by
the charged employe. The doctor should be made aware of the purpose

of the report, in order that it may show apﬁroﬁriate information

from the doctor's files and records, together with personal :ecoliection.

Medical reports from carrier physicians are in a different
category. It is likely that any such reporté afe alreédy in the hands
of company officers. If needed to prepare the defense of chafged
employe, a request in writing should be maée to the appropriate officer
for copies of such reports. If copies ére not furnished prior to the
hearing, request the hearing officer to fu;nish such reports. If he
refusés, introduce your wr%tten request into the record with a clear
statement as to why such reports are necessary to present adequate
defense for the charged employe. In a&dition, make such showing as

may be available that the reports are in the hands of carrier officers.

If other company records are needed, make a similar request for
copies. If such copies are not furnished prior to the heati#g,
request the hearing officer fo produce the copy or copies.. If he
refuses, state on the record, if you kmnow, wﬁat such records would

show and the relevance to the defense of the charged employe.

Copies of court proceedings, official records, etc. may‘be
obtained from the proper offices upon request. If records of trans-

actions by the charged employe with individuals or other private
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parties are needed, the charged employe should be able to secure

‘necessary copies.

Representative of FEmploye

A representative; duly chosen by a éharged employe in aécordance
with agre;ﬁent provisions, has complete protection in all lawful |
activities connected with such representation. No carrier officer may
legitimately interfere in any manner with representative's preparation

for hearing, or in the conduct of the defense of the accused employe

at the hearing.

The point was well stated by Referee Alex Elson in Third Division
Award 5367. <Carrier had assessed discipline against representative
of an employe on charges arising out of such representation.‘ In

setting aside the discipline, the Board held:

"Counsel for an employe in an investigation of
charges which may result in discipline or other
serious penzalty must have considerable latitude
in representing the employe. He should be per-
mitted to express himself freely, to make his

~ contentions vigorously, and to do everything in
his power to assist the emplove. If the action
by the. Carrier is sustained, no official -
representative of the employe also occupying a
position of the Carrier could know how far he
could go in being an advoecate. At all times he
would be fearful that something he might say would
transgress the Carrier's standards of propriety
and result in discipline to himself. There would
be varying degrees of inhibition depending upon
the representative, the result of which might be
to deprive the employe of adequate representation,
and certainly to limit his right to counsel.
Furthermore, the Board recognizeg that the right-

" to counsel at hearing under Rule 22 may in fact
be more important than representation in the
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grievance machinery. Adequate development of the
facts during the hearing may result in dismissal
of the charge or mitigation of the penalty. Once
discipline is imposed, there is little this Board
can do under the principles which govern it. The
right to counsel under Rule 22 is a valuable right.
The action of the Carrier if permitted to stand,
would reduce the value of the right to the extent
that an employe might as a practical matter be
compelled to forego representation by a fellow
employe and loock elsewhere for counsel.

"Je believe that the attempt of the Carrier to
discipline Moore would impair the right to counsel
given to the employe under Rule 22. For this
reason, we believe the claim should be allowed

in fuli."

In Third Division Award 12320, Referee Yagoda said:

M. ..In Award 5367 the Board protected the claimant
from having his activity in the role of a union
representative used as judgment against him as an
employe, even though his conduct may have been
'seriously objectionsble' at an investigation. of
charges ‘against a fellow employe whom he was
representing."

First Division Award 21181, Referee Murray M. Rohman, involved
charge by the union that carrier sought to intimidafg'the employe

representative by subjecting him to an unusual rules examination.

It was held:

"Both under the Railway Labor Act and the effective
Agreement between the parties, Organization re-
presentatives are accorded certain immunities.
These are rights and not merely privileges which
may be rescinded by the Carrier at its optionm.
Absent conduct by such representative which is
deemed offensive, contumacious or contemptuous by
reasonable standards, a representative is duty

. bound to employ his best efforts in defense of
an accused. There is nothing in the record which
reveals a portrayal of -such opprobrious behavior.

"Furthermore, in the instant claim, the investiga-
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tion was held on September 17, 1957 and om Oct-
ober 14, 1957 the President dispatched a letter
denoting his concern with the Claimant's
'attempt to interpret the rules.' Although the
Carrier's Superintendent was in attendance at the
hearing, almost a month elapsed before the Claim-
“ant's alleged lack of knowledge was discovered.
. If the Claimant displayed an insufficient knowl-
i edge of the rules at the investigation, it should
have been quite obvious to the Superintendent at
that time. Thus, we can.only conclude that the
scheduled review of the rules was an infringement
upon those protected rights accorded an Organiza-
tion's representatlve while perform Crganization

duties."
In Third Division Award 11014, Referee Ables said:

"It is well settled that a Carrier may not dis-
cipline an employe for actioms taken as an officer
of a labor organlzatlon representing the employes

of his craft.”

It has been held, however, that a union officer is not engaged in
protected activity if_he induces another employe to violate company
rules. This question was involved in Third Division Award 11911,

Referee William H. Coburn. The opinion, in part, stated:

- "The distinguishing feature of this case is that
Claimant was at all times acting in a dual capacity.
Be was figuratively in the dilemma of a man with
two heads - neither of which can be severed without
mortal consequences to the other. Under the con-
stitution of his Organization, Claimant had to be
an employe in order to serve as its employe represen-
tative, and the employe-employer relatiomnship,
perforce, had to be co-existent with his service as
District Chairman. If the employe status was
removed, Claimant's authority to act as District
Chairman was terminated.

"Occupying this dual status as he did, Claimant as an
employe was chargeable with knowledge of the Carrier's
‘operating rules and subject to their application. It
follows that Claimant was also chargeable with the
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knowledge that he was inducing a fellow employe
to commit an act which both knew or ought to
have lmown was a clear violation of those rules.
They acted in concert in the commission of the
violation and thereby knowingly subjected them-
selves to & charge of rules violation which,

if established, could only result in an assess- -
ment of discipline against both. :

"Claimant din his dual status could not avoid the
consequences of hiw knowledge of the rules as an
employe and his inducement of a breach thereof
merely by invoking his alter ego as an employe
representative. As the Fifth Circuit Court of
Appeals said in BRT v. Central of Georgia

(305 ¥.2d4 605):

‘'0n the one hand, status as bargain-
ing representative does not insulate
Byington as am- employe from lawful
disciplinary action. Cf. NLEB v.
Birmingham Publishing Co., 1958, 5
Cir., 262 F.2d 2, 9. On the other
hand, the Railroad may not use the
disciplinary proceeding as a guise
for thwarting, or frustrating, or
undermiring the effectiveness of
the Brothetrhood, or Byington as its
agent, in their statutory respon-
sibilities as bargaining represen—
tatives.’

"Assuming, arguendo, Claimant could escape Carrier
discipline by merely invoking his status as employe
representative, would he then be free kmowingly to
induce other employes to engage in conduct prohibited
by company rules? We think not. ' :

"The Act's proscriptions against Carrier interference
with, or coercion and intimidation of, duly authorized
bargaining representatives may not be expanded to
provide immunity to such representatives where, as _
here, it is established that an employe representative

" knowingly induces a2 fellow employe to commit an act
violative of company rules. Such conduct does not
fall within the orbit of those protected statutory

. responsibilities of bargaining representatives under
‘the Railway Labor Act."

The court case referred to in Award 11911 involved petitiom by the
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Brotherhoodzof Railroad Trainmen for an injunction. In the complaint,
it was alleged that the real purpose of the disciplinary proceedings
instituted by the railroad was to thwart the General Chairman's (and
the Brotherhood's) effectiveness as the collective bargaining agent
- for the Trainmen. The Court said:
"If this is really the objective of the Railroad's
plan, it is obviously a violation of the Railway
Labor Act. As such, the Courts are open to grant
appropriate injuctive relief. And, of course,
once such motivation is established as a fact,
the public interest, if nothing else, would make
injunctive relief appropriate if not compelled."
The role of the local union officer, as representative of an
accused employe, is often difficult. When difficulties arise, a con-
ference with the General Chairman may be indicated. In any event,

carrier officers should not be permitted, directly or indirectly, to

interfere with adequate representation of the charged employe.

Hearing Officer

The hearing officer has a peculiar role in the disciplinary proceed-
ing. First, he is an officer of the company; secondly, he will usualiy
have in his possession, prior to the hearing, reports and other documen-
tation involving the case; thirdly, he ﬁay be the officer who filed the
charge against the employe. Notwithstanding, he is obligated, as a
matter of law and by contract, to hold a2 fair and impartial hearing.

It is this status and position of the hearing éfficer that gave birth
to the saying: "The railroad runs these proceedings." This statement

is usually followed by anmother: '"Therefore it has the legal and con-
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tractual obligation to see to it that the accuséd employe receives

‘a fair and impartial hearing."

The parties and their representatives in a disciplinary hearing

are obligated to behave in a decorous and courteous fashion. This,

.of course, includes the hearing officer. Tﬁerefore, the cpurtéous,
well—maﬁnéd attitude of the hearing officer has no relevance as to-
whether he is capablé of presiding, or will preside, in a fair and
impartial manner. In First Division Award 21046, Referee Carroll R.

Daugherty, it was stated:

At this late date there is little excuse for the
managerial personnel of a carrier to ignore the
principle that in a discipline case carrier is
essentially, and must conduct itself like, a
trial court. Among several things this means
that the carrier official who conducts an
investigation of a charge made by a carrier
against an employe (1) should not normally have
been involved in the occurrences leading up to
the leveling of the charge and (2) should comport
himself at the investigation, in his questioning
of all witnesses (managerial as well as employee),
in a truly objective and aloof manmner, just as
would an outside judge."

The hearing is for the purpose of developing all relevant facts.
The hearing officer is charged'with the duty of.developing all of the
available facts, favorable or unfavorable, to the employe} Withholding

of information favorable to the employe would comstitute reversible

error.

In Second Division Award 2923, Referee James P. Kiernan, it was

. stated:

"The officer conducting the investigation is charged
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with the responsibility of developing all the facts
and the circumstances surrounding them. The
judiecial officer must make his decision based on
all the relevant evidence, and any extenuating
circumstances. Otherwise, the investigation- would
be a mockery and likely a miscarriage of justice

. would result.”

In_Second Division Award 7119, Referee Dana E. Fischer, it was held:.

"We have reviewed the conflicting awards cited by the
parties on the question of multiplicity of roles by
Carrier officers in discipline cases. We continue
to adhere to our earlier gemeral opinions that
Carrier combines such functions in one individual
at its peril; that some minor overlapping of roles,
while not to be encouraged, is not prima facie
evidence without more of prejudicial procedural
imperfections; that the greater the merging of
roles the more compelling the influence of pre-
judgment or prejudice and, that each such case
must turn on its own merits. In the instant case
we find that H. W. Sanders did not actually testify
against Claimant in the hearing but that is literally
the only function he did not fulfill in this matter.
He activated the investigation, preferred the charges,
held the hearing, reviewed the record, assessed the
discipline, and denied the appeal. In so doing he
fulfilled roles of investigator, prosecutor, trial

* judge. and appellate judge. The disinterested develop~
ment of evidence, the unbiased review thereof and the
objective assessment of appropriate pemalty inheremnt
in concepts of fair and impartial discipline cannot
be accomplished with such egregious overlapping of
functions. This was not a mere technicality but a
substantial denial of Claimant's rights. We are
left with no altermative but to sustain the claim.
See Awards 4536, 63292, 6439, 6795 and 7032."

In Fourth Division Award 2158, Referee Jacob Seidemberg said:
"The presiding officer canmnot have an adversary role
at an investigation hearing. He is obligated to
seek out all the facts surrounding the incident in
question, those which favor as well as those which
militate against the Claimant."

In the same award, the question was presented as to disqualifica-

tion of the hearing officer because he attended a meeting of carrier
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witness. The Referee said:

"He is a trier of fact and an ascertainer of the
truth. Consequently, for him to attend a pre-
liminary meeting at which all the Carrier wit-
nesses are present and the case under consider—
ation is discussed is violative of Rule 13.

+ It matters not that the presiding officer,
" himself, did not participate in such dis-
cussion. His mere presence there is incom-

- patible with the role of a hearing officer
seeking to find all the material facts of
the incident in question."”

The hearing officer may not indicate prejudgment of the guilt of
the accused employe. The hearing is not just a formality in order to
comply with agreement provisionms but a proceeding to determine truth.

In Fourth Division Award 1175, Referee R. W. Nahstoll, it was held:

"Our examination of the transcript of the hearing
has satisfied us that the investigation was con-
ducted, not as 3 reasonably. objective inquiry
or pursuit of truth, but, as a formality required
by the Agreement before anmouncement of z pre- -
conceived judgment. As such, it was unfair and
the judgment resulting therefrom was arbitrary
and unjust."

In Fourth Division Award 1951, Referee Harold M. Westomn, it was held:

"This means, among other things, that the hearing
"officer will conduct proceedings in an impartizal
manner and betray no predisposition against the
accused employe and render no judgment as to guilt
until the hearing has been completed and the
evidence analyzed. The record in the present case
shows that this elementary principle was ignored
by Carrier's hearing officer." : '

In First Division Award 20335, Referee Harold W. Davey, it was held:-

M"The record also indicates that the hearing officer
on the property, although conducting the proceedings
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in a courteous fashion, had prejudged the matter,
thus precluding a fair and impartial hearing."

In Second Division Award 5223, Referee Barold M. Weston, it was

held:
"Before any hearing had been held, Brault notified
the Union, by letter of May 19, 1964, that 'I
considered Mr. Orrick's offense of sufficient
magnitude to remove him from service.' Since he
had already arrived at that decision, Brault was
not in a position, either as matter of appearance
or substance, to conduct the hearing of July 8,
1964, in the necessary impartial manner."

If, prior to a hearing, a representative has reasonable grounds to
believe that a designated hearing officer is disqualified to sit in
that particular case, a motion may be filed requeéting the hearing
officer to excuse himself, Such motion should contain a brief statement
of facts setting forth the reasons why the hearing officer should dis-
qualify himself. The motion should be filed with the hearing officer
and made a part of the record at the beginning of the hearing. If
denied, objection should be saved, i.e., immediately cbject to the

ruling and continue the objection at each level of appeal thereafter.

While a motion of this type may be unusual, it is fully justified when

the facts so indicate,

Part I1

THE HEARING

Commencement of Proceedings

The hearing should be convened by the hearing officer at the time
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designated in the nbtice of hearing, or at the hour agreed upon by the

hearing officer and the representative of the charged employe. Efficiént‘

and orderly conduct of the hearing requires that all persons who are to

participate, as witnesses or otherwise, will be present at the appointed
i

time. The representative, before indicating readiness to proceed, will

be sure that the charged employe and all witnesses are present.

If the charged employe dces not appear at. the appointed ‘time, fe—
presentative should request the hearing officer to recess or postpone
the hea;ing. The representative should not speculate as to the reasomn
for the failure of the charged employe to appear. He should ‘not make
any ﬁnfaﬁorable statements as to why the employe is not presemt. It
suffices,-for the moment, that the employe is not present and this alome
is sufficient groundé for g‘recess.of the hearing to a defihite_time'or

postponemeﬁt to an indefinite date.

If the representative is persbnaliy aware of legitimate reasons.
for the non-appéarance of charged employe, such as illness; he may so
‘state as basis for his motiomn to cbntinue thé case. Should the hearing
officer refuse to reces# or postpone the hearing, the represéntative
‘should enter an objectidn, for the record, and then withdraw from the

hearing room. The representative should not attempt to represent.an

absent employe.

If a witness fails to appear at the appointed time, the represen—
tative may request recess or postponement of the hearing, as may seem

proper. If the missing witness is a company employe, request the
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hearing officer to make the witness available to testify at the hear-
ing. If thé hearing officer refuses, request a postponement of the
hearing, in order that steps may be taken to secure the presence of
the witness. If this request is refused, make an objecfion to
 further ﬁroceedings on the ground thgt charggd enploye is being de-
prived of a witness necessary to his defense. If the witnéss is an
outsider, request a recess Or postponement of the hearing on such
grounds as may Seem appropriate under the circﬁmstances. Ithhe re-

quest is refused, make an objection stating the grounds for the re-

quest for recess or postponement.

Preliminary Questions to Charged Employe

.Normally, the accuséd employe will first be queried as to whether
he or she ;eceived notice of the charge. The accused emplove may
acknowledge receipt ofAthe £otice, and if relevant, thg method of
delivery, place of receipt, time and date. If asked whether the charge
was served in accordance with the provisions of . the applicable agreé—

ment, the answer should be: I do not know.

An employe is bound by the provisions of the collective'bargaining
agreement covering empldyment. An employe is pot, however,.obligated
to know what the provisions are - nor to know the proper interpreﬁétion.
of same - and may, therefore, with complete frankness say that he or she
does not know whether the charge was served at the time and in the

mamner required by the agreement provisions.

After the charge has been read into the record, the hearing officer

may inquire of the charged employe as to whether he understands the
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charge. This is an improper question and the employe is not obliga-
ted to respoﬁd'directly.‘ The written charge must stand or fall on the
basis of what is stated therein. If there are objections to the'éharge
as to ti@e or the contents, then the einploye may refer the question to
the represeﬁtative. If thefe will be mno objéctions to the‘chafge, the
employe may reply that he has discussed the charge with his represen-
tative. Because it is an improper question, the representative may

object to the question itself. It is not necessary that the charged

employe'make a statement as to whether he does or does not understand

the charge.

The hearing officer may inquire of the charged employe as to
whether he is ready to proceed, Since the representative is in the
better position to know what objections, if any, to the proceedings

are to be made, he should answer the question.

The hearing officer may inquire of the charged employe whether he
. is guilty or not guilty of the charge. Except under unusual circum-
stances, and only after full discussion with his représentative,‘the

charged employe's answer should be Not Guilty. -

The hearing officer should ask the charged employe as to whether

he has a representative present, and if so, who.

In these preliminary questions to the charged employe, there
should be no questions or answers concerning the merits of the case.
For the hearing officer to have jurisdiction to hear the case, it

must be established that a written charge has been made.by a duly
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authorized officer of the company; that the employe present is the

person named therein; and that the written charge was served on the

accused employe.

4

Entering! Appearances : ‘

Ali persons in the hearing room at the commencement of the
proceedings should be identified. Company officers should give their
names and titles. Union representatives should give their némes,
addresses énd union office. Witness should be ideﬁtified as such
and designated as rzilroad witnesses or witnesses for the charged
employe.. The designated representative of the charged employé should,
in addition, state that he will represent the named employe. If
there is anyone present who is unknown to the representative, the

heariﬁg officer may be reqiested to clarify the reason for his or her

attendance.
Record of Proceedings

From the convening of the hearing until it is concluded, a true .and
correct record of the proceedings should be made. The company is
obligated"to.furnish the necessary stenographié servi;es to permit such
record. If, in the opinion of the representative, at any time du;ing
the hearing there is a failure - in whole or in part - to record faith-
fully all of tbe proceedings, objection should be made and the hearing.
officer requested to correct the deficiency. The hearing officer is

under a legal as well as moral obligation to see that a true record is

made.
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There arée some agreements that provide that the employees have
éhe ;ight té Fake their own tape recording of the.hearing, if there
is any doubt as to wﬂether or not an an accurate transcript will bé
furnished by the carrier. Thié right should be exercised. If thel
‘hearing Sfficial refuses to alloﬁ it, an immediate protest Ehouldrbe

entered into the record.

Cbjections

Pr%or to any testimony on the mérits, représentative of charged
empléye should make and enter into the record objectioms, if any, to
the proceedings. Presentation of objectioﬁs will;be facilitated if
written notes are prepared beforehaﬁd. lThis will aid in presenting
a concise explication of the reasons for the objection orlobjections.
Itris.preferable to present each dbjection separately. The hearing
6fficer should rule on each objection. If he does not rﬁle on; or
overrules, an objection, representativée may enter an ijection to

such -failure, or ruling, and proceed under protest.

Charged Employe as Witmess

In evéry discipline case a‘decision must ultimately be made as to
whether the charged employe will testify in his or her oﬁn behalf, In
most cases it will be to the charged employe's advantage to do so. The
decision, however, to testify or not to testify rests solely with the'
charged employe. The rationale is éxemplified'in a recent Supreme
Court decision. In speaking of the privilege against compulsory self-~

incrimination, the Court said in Kastigar v. United States (1972):
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"The privilege reflects a complex of our fundamental
values and aspirations, and marks an important
advance in the development of our liberty. It cam
be asserted in any proceeding, civil or. criminal,
administrative or judicial, investigatory or
adjudicatory, and it protects against any dis-
closures which the witness reasonably believes
~ could be used in a criminal prosecution or could
" lead to other evidence that might be so used.
The Court has been zealous to safeguard the
. values which underlie the privilege."

The representativﬁ should discuss the point with the charged
employe prior to the he;ring. The nature of the charge or charges,
gravity of the alleged offense, the probability of a finding of guilty,
the past record of the charged employe, length of service, aﬁd othér
factors, including quantum of discipline upon a finding of guilt may
be relevant. The charged employe should be cautioned however that if
he or she does not testify, the carrier's burden of proof will be met

by a prima facie showing of guilt.

It has been held that the employe may not testify under protest

and then claim an objection.v Third Division Award 13613, Don

Hamilton (1965) states:

"The Carrier called the Claimant to testify, and his
. representative argued that he should not be required
to testify until all of the evidence had been pre-

sented against the Claimant in the case. The
Carrier denied the objection and instructed the
Clajmant to testify. Vanderbeek did testify, and
he affirmatively denied each and every material
allegation to which Carrier's previous witness had
testified. We hold that when Claimant proceeded
to give testimony, he waived his objection to the
right of the Carrier to force him to testify."

Third Division Award 16632, Bill Heskett, (1968) (BRAC v. AT&SF)
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involved an instance where the Claimant refused to testify.

There, Claimant was charged with mishandling U. S. Mail. The .
hearing was set more than 20 da&s after Carrier had knowledge of the
occurrence. Timely objection was made that the hearing was not held
within the time-limit fixed by the Rules., Carrier, nonetheless, con-
tinued with the hearing and called Claimant as its first witness.
After routine questions, he was asked: "Will you state in your own
words what you know about this case?" Claimant refused to answer.
The next day, he was charged with insubordination because of. his
refusal to answer the question. This héariﬁg was timely held;
Claimant was again called as witness and refused to answer a similar
question. Immediately after the close of the hearing he was dis-

_charged, but later reinstated. It was held: |
"Whether Carrier's action was based on the charge and
evidence or summarily on the Claimant's conduct at
the second hearing need not be decided. What is '
dispositive of the claim on its merits is that the
hearing from which the charge grew was, because of
the time-limit, void ab initio. It is impossible

for this Board to ascertain how Claimant could
'withhold information®’ or be 'insubordinate' and
thereby violate Rules 19 and 20 at an investigation
where Claimant wae on his own time and where the
Carrier had no legal rights to ask questions or,
for that matter, to hold same."

Claim was sustained and Claimant allowed 171 work days' lost pay,

plus interest.
Statements or Reports Givem by Charged Employe

Any statement or report voluntarily given by an employe to his
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employer relative to a work-related occurrence is normally admissible
against the employe in a disciplinary proceeding. The chargéd
employe may controvert the accuracy of any such statement or report;
he may contend that it was coerced or obtained under duress. Such
e#idence]may be oral or in writing. Thelchéfged employe ma& also call

other witnesses, if any, to challenge the voluntariness or accuracy.

Sesquestration of Witnesses

Uﬁon réquest of representative of charged employe or representative
of the railroad; the hearing officer may, in his discretion, exclude all
witneéses, except as called, from the hearing room. The ruliﬁg, if
granted,‘does not apply to the charge& employe or his representative.
Usually tﬁe rule on the witnesses is requested when it may reasonably be
anticipated that there will be conflict in the testimony of the witness,
and that prejudice will likely result if prospective witnesses are
permitted to hear testimony of other witnesses. The Adjustment Board
has consistently Held that the granting of such request is within the

sound discretion of the hearing officer. (See Appendix 2.01.)

Cross-Examination of Witnesses

A witness is examined first by the party calling the witness. This
is direct examination of the witness. After direct examination has been
completed, the witness ﬁay then be questioned by the opposingrparfy.
This is cross-examination of the witness., ‘The right to cross-examine is

fundamental to a fair hearing. In Third Division Award 3288, Robert G.

Simmons, (1946) it was stated:



VA S I I S S S eeesd

"For two centuries in Americz it has been recognized
that the right of testing the truth of any statement
by cross-examination is a vital feature of any in-
vestigation devoted to truth development. No safe-
guard for testing the value of human statements is
comparable to that furnished by cross-examination

' and no statement should be uséd as testimony until

' it has been subjected to that test or the test
waived. It is a device for the discovery of all

. the truth. A witness on direct examination may
disclose but a part of the necessary facts. The
opposing party has the right to probe for the
remainder. Qualifying, illuminating and often

discrediting answers are secured by this process.”

In Third Division Award 9517 (1660), Frank Elkouri held:
"The importance of cross-examination in the search
for truth was clearly stated in Award 3288. 1In the
present case the only evidence against the accused
employe is the statement of a complaining passenger.
His statement was not made available to the employe
pricr to the hearing; nor was there any waiver of
the test of cross-examination."
After direct examination of a witness, cross-examination should
follow before the witness is excused. It has been held that denial of

the right to cross-examine at this time constitutes prejudicial error.

Cross—-Examination Not to be Unduly Restricted

Cross-examination of Carrier witnesses is a fundamental right and
may not be unduly restricted. The examination is not necessarily
confined to matters brought out on direct examination. The witness may
have testified as to a specific incident or occurrence. This does not
preclude questions relative to events preceding or following the
incident. The charged employe must be allowed to pursue his theory of

~defense. His right to do so is not dependent upon the validity of
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such theory or whether, if pursued, it will be successful. In Third

Division Award 18963 it was held:

"In this instance Carrier's hearing officer did not
know whether or not testimony concerning matters
existing prior to April 30, 1969 would be relevant
to the issues until first they were developed at the
hearing, and that is reason enough for such testi-
mony to be admissible. It may be in this instance
‘that such testimony would not have had any material
effect on the outcome of the hearing; but in the
interests of fair play, Carrier's hearing officer
should have permitted Clzimant and/or his represen-
tative to have developed testimony and introduced
exhibits concerning events surrounding the date

in question and which may have been relevant to

the actions taken by Claimant on the date in issue,
April 30, 1969."

A witness, on direct examination or in pre-hearing statements,
may have indicated ili—will, bias, etc., toward the charged employe.
If so, the witness may be examined concéruing such matters. The basis
for such questions is to test the credibility of the witmess. The
range of such questions is broad, so long as they are confined to the

relevant points.

Because of an inordinate interest in the outcome of a hearing,
a wifness maf feel impelled to falsify some or all of his testimony.
Should it appear, under the circumstances, that‘a witness against the
charged employe does have such interest, an effort should be made |

through the medium of cross-examination to develop the full facts.

The representative bears the burden of determining the nature
and extent of cross-examination of witnesses. Whether a particular

witness will be subjected to rigorous cross—examination must be
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decided on the basis of his direct testimony, testimony of other
witnesses, lack of candor, etc. In some instances, cross-examination
may not be indicated. In such cases, the representative should
exercise self-restraint in cross-examination.
Right to Confront Witnesses

The elementary right of an accused employe to confrent witnesses
against him is not a cliche. It is a viable basic right. Except

under unusual circumstances, the right is available to an accused

employe in every case.

In third Division Award 862, the Board held that a Pullman con~
ductor was not accorded a fair and impartial trial, because he was
not afforded an opportunity to confront his accuser. The Board
remanded the dispute with éirections to hold a new hearing on the
'charge of misconduct. The Carrier again refused to produce an‘out-

side witness for exemination.

On the sgcond appeal to the Beoard, in Award 1482, it was heldr
that the employe had not been-accdrded due process, and this tiﬁe
reinstatement was ordered with back pay. The Car:ier refused to comply
with the award and suit was filed in Federal court. The District Court
refused to grant Carrier's motion to dismiss, and held that the Pullman
Company would be required to produée the witness for crosé-examination.
Order of Sleeping Car Conductors v. fullman Co. (47 F.Supp.599) The
case was finally tried on the merits in the district court. The

witness testified and the court, in an unreported opinion, found the
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discipline to be justified.

The right to confront and cross-examine witnesses is also showm

in the following awards:

i
Third Division Award No. 12812:

"He must have the opportunity of cross~examining the
witnesses presented against him who have testifiedl

orally.

"It is essential to a fair and impartial hearing that
where accusing witnesses are called by the Carrier
the accused (Claimant) shall be present at the
examination of those accusing witnesses and be
afforded the right of cross-examimation."

"Likeﬁise, Second Division Award No. 6675:

"was Claimant afforded a fair hearing?

"any reference to the criminal trial and to prohibit
cross-examination of Carrier witnesses on important
elements of testimony which may have been in con-
flict with their earlier criminal trial testimomny.
A company disciplinary hearing must be far more
flexible than a criminal trial and the hearing
officer should lean over backwards to include all
pertinent information and evidence; to do less
would be to remove all vestige of investigative
equity and deprive employes of due process. The
importance of the right to cross-examine witnesses
in disciplinary investigations has been the subject
of a number of our Awards and is particularly well
stated in Award 5336 and Third Division Awards
3288 and 12812."

Second Division Award No. 6931:

"questions on cross-examination probing his knowledge
of the program were highly pertinent and should not
have been barred by the Hearing Officer orn the ground
that Jolly is not the person under charge.
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"Similarly, when Claimant Feller attempted to
question Mr. Foster regarding his recollection
as to who replaced Mr. Feller on a certain day,
the Hearing Officer intervened, stating that
'Mr. Foster's memory is not under charge'.
It of course was material error to prevent the
cross-examiner from testing Mr. Foster's ability
to recollect."

Second Division Award No. 6728:

"At the hearing, claimant's representative attempted
to question Foreman Fozzard, the principal Carrier
witness, relative to the latter's attitude toward
claimant and any ill-will that he may have against
claimant. However, the hearing officer conducting
the investigation denied claimant's representative
the right to develop this line of questioning.
Claimant contends that as a result he was deprlved
of a falr and impartial hearlng.

"This Board is mindful of Carrier's right to hold

and conduct disciplinary hearings in such a manner

as to develop the pertinent facts as expeditiously

as possible. Yet in doing so the employee must be

given latitude to present his defense in a manmer

which enables him to refute the evidence produced

against him. To deprive him of this right is to

deprive him of the due process requirement of a

fair and impartial hearing."

Statements, whether notarized or not, are gemerally unreliable.

An ex parte statement of any witness will generally relate only that
which is favorzble to his viewpoint. Matters are‘éften set forth as
factual which, in truth, are only conclusions. The full truth can be

developed only in the crucible of cross-examination.

The accused employe must be afforded an opportunity to hear the
accusing words from the lips of the accuser. It does not suffice,
except by'express waiver, that the charged employe has a competent

representative present for the examination and cross-examination.
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A witness may be present and acknowledge and verify the truth of a
previously written statement, but if the charged emﬁloye in oral
testimony denies the charge, then the written:statement‘has little
.probative‘value. In such case, the charged employe has been denied

the right to cross—examine, and his oral tesfimony has not-been

refuted by testimony of equal quality.

Uncorrcborated Letters

An-uncorroborated and otherwise unidentified letter is grdinarily
not admissible in evidence. If admitted by .the hearing officer over
objection of representative of the charged employe, it is entitled to
little weight as evidence. In such case the-charged employe is not
only denied the right to examine witness, but there is no certainty

that the alleged letter is a valid document.

Hearsay

Generally, hearsay evidence is inadmissible and the rule applies
to both oral testimony and writings. The fundamental objection to
admission of heérsay evidence‘iS‘based upon the fact that it is not
subject to safeguards ofvcross-examination. The veracity of a witness
offering hearsay evidence is immaterial. Whether such witness will or
will not truthfully relate what he was told is not the point. The
basic fact remains that the witness does not know, and éannot‘know,

whether the facts related by the absent witness are txue.

'Whetﬁer the alleged statement of the absent witness was orally
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related, or orally related and then reduced to writing, is immaterial.
Either way it is still hearsay. A decision of the Court of Appeals
‘for the Seventh Circuit in Edwards v. St. Louis-San Francisco, (361"

F.2d 946) illustrates the point:

"The facts of this case are as follows: On Septem-
' ber 25, 1960, the appellant, who was then =~ as he .
had been for some forty years - employed by the
St. Louis-San Francisco Railway Company as a con~-
ductor in passenger service, was taken off his
run and charged with failure to remit a five
dollar cash fare which appellant allegedly had
collected from a passenger on or about August 28,
1960. The railrcad was informed of the alleged .
incident in the morning of August 28, 1960, when
the train's porter, J. D. McPherson, called V. J.
Deckard, the railrozd's Superintendent of Terminals
in Kansas City. McPherson informed Deckard that
with him was a woman who wanted to make a report,
The woman then told Deckard that, while a pass—
enger, she had given the Conductor five dollars
for a cash fare, but that she had been given no
receipt for it. " Deckard reported this to Special
Agent Adams and asked him to investigate. Adams
then prepared a statement from notes which he
took at a conference with the woman, and the
statement was signed by her. None of the three
agents -of the railroad actually saw the alleged
incident take place.

"The railroad, during the course of the hearing
called four witnesses: an officer of the rail-
road's accounting department, who testified that

- appellant had not remitted any cash fares which
would have been collected on August 28, 1960,
and the aforementioned train porter, terminal
superintendent, and special agent, each of whom
testified only as to the version of the incident
that had been related to them by the complain-
ing passenger. The testimony of the latter
three witnesses was, of course, hearsay; and the
railroad did not produce the passenger, appellant's
accuser."

The Court of Appeals was extremely critical of the railroad's

acceptance of such hearsay evidence as a basis for discharge of the

employe.
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"What is particularly offensive is that the Carrier
net only elected to accept the charge of its
hitherto unknown customer and reject the denial of
its long-standing employe, but that it imposed the
hzrshest of all available canctions under circum-
stances which made it extremely difficult, if not,
impossible, for the accused to test the credibility
of his accuser. Indeed, it is hard to imagine a )
situztion in which a carrier could act with greater
distrust of a veteran employe or greater disdain
for the conventional notioms of fair play and still
meet its obligations under grievance procedures
prescribed by a collective bargaining agreement."

The foregoing case involved First Division Award 20063. There, the
Referee accepted the hearsay evidence as sufficient to support the
Carrier's decision. However, better reasoned awards are to the contrary.
These cases recognize an elementary principle that the charged employe
is entitled to confront his accuser and that he is entitled to cross-—

examine the witness.

Furthe;more, i§ is basic to the judicial process inherent in admin-
istrative proceedings that the hearing officer has the scle ﬁrerogative
to judge the credibility of all the witnesses. This is imp;ssible,'if
the hearing officer does not see or hear the primary witness. If hearsay
evidence is accepted, the hearing officer is not judging the credibility
of the primary witness, but that of the witness giviné the hearsay
testimony. Thus, the admission of such evidence is contrary to the

fundamental principles designed to insure a fair and impartial hearing.

Conclusion of Testimony

At the conclusion of testimony the hearing officer will usually
ask the charged employe whether the hearing has beer fair and impartial,

The charged‘employe should respond: I do not know, or I must wait
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until I have a chance to read the transcript of the hearing to deter-

nine that.

If there is a gquestion as to whether the hearing has been held‘in
accordance with agreement provisions, the answer should be: I do ﬁnt
know. The charged employe is not obligateé tc express a'qonciuéion, or
an opinion, as to the validity or invalidity of the proceeding. If,

' hbwéver, the heariné was clearly not fair and impartial and it has

been so stated during the heéring then the employee should not hesitate

to say that it was unfair and give the reason why.

The hearing officer will usually ask the repreééntative‘similar
questions. The representative is under no cbligation to make a
response. However as a‘practicalrmatter, it would be well to make an
approfriate answer. If objections have been made during the hearing,
the answer should be that the hearing has not been fair and impartial
because of the failure of the hearing officer to sustain the'objection
or objections. 1If no objecfions have been noted during the ﬁearing,
the representative should not express an opinion as‘to.the fairness of
the hearing. He should merely respond that the hearing record will
espeak for itself as to whether the heariﬁg has.been fair and in accord
with the agreement provisions, or he can séy that he must wait until

he reads the transcript of the hearing to determine that.

If deemed appropriate, the representative may also indicate that
such questions to the charged employe and his representative are
improper. The questions are improper because there is no legal or

equitable basis for such queries. The purpose of such gquestioms is
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" to obtain admissions against interest, or a waiver of objections pre-

viously noted, or to create an estoppel against later assertion of

errors in the proceedings.

Basiéally, such questions are unfair. As an officer of the
.company, éhe hearing officer seeks to embarrass the charged employe and.
take advantage of the eﬁployment‘relationship to secure an ansver
favorable to the company. Should the hearing officer react in a
hostile manner toward the charged employe, or be critical of his

representative, an objection should be noted to the questions and the

attitvde of the hearing. officer.

In all cases at the close of the hearing, whether the employees
have téken their own tape recording of the hearing or not, the hearings
office should be advised that the employee and/or his representative

will expect the carrier to furnish them a transcript of the hearing.
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East St. Louis, Ill:.no:.s IR
Apr:[.l 6, 1976 ‘ :

CAPTION OF INVESTIGATION = . | S April 2, 1976
| WCERTTFIED MATL ~ RETURN RUCEIPT REQUESTED | |
M. Charged'

©  Arrange toO report: to The Alton & Southern Razlway Company Ge.neral off:.ce build::.ng
1000 Scuth 22nd . Street, East St. Louis, Illinois at 9:00 a.m., ‘Tuesday, April 6, 1976
for formal investigation to develop the facts and place your responsibility, if any,
in connection with your alleged refusal to perform your electrician duties assigned
' you at approxunately 11:15 p.m. April 1, 1976 by the. foreman. _

If vou des::..re representatlve or witnesses » you must arrange therefor :Ln
accordance with applicable schedule agreements.. -

"Very l:ruly yours, .

cc: Mr. Gene_ral Chairman
Mr. Local Chairman
Mr. Foremen - Carrier Witness

Personal File

' PRESENT .AT IRVESTIGATION:

Mr. Carrier Witness 1. ' .
- Mr. Mechanical Super:..ntendent, Carrier
Witness. 2 .
- Mr. Interrogating Ofﬁce.r
Mrs. Stenographer

Mr. Charged

Mr. Loczl Chairman
. Mr. Committeeman

Mr. Employee Witmess 1
. Mr, Employee Witness 2
Mr. Employee Witness 3
Mr. Employee Witness 4
Mr. Foreman - ‘
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Mr. Charged, please state your full name, years of service, and occupatlon at the
‘time of incident under 1nvest1gatlon. - .

Charged, 6 yvears end of January, electrician

Have you received proper notice to report for this investigation?

No

A

Q

A

" Q ‘Pleese staee for the record why you allege you‘have not received proper notice.

A I just received a hand carried letter. |
Q

Was this notice presented to you by Mechanical Superzntendent Carrler Wltness
2 and Assistant Mechanical Superintendent?

Yes

b

Q Did Mr. Carrier Witness 2 request that you receipt for this notlce when he
presented it to you? .

-

Yes, he did.

Q Did you refuse to receipt for this notice when Carrier Witmess 2 presented it
to you? : :

No, I refused to certify that the letter was correct.

A

Q Did you refuse to sign the letter for Mr. Carrier WitnessAZQ
A I refused to sign it due to the fact that it was not true.

Q

Mr. Charged, do you mean by that statement that you refused to sign for the
letter notifying you tc report for formal investigation because you did not
agree with the charges outlined in the letter notifying you to,report2

A He had no forms with him to indicate that all I was doing was receiving the
letter. : _

Q Mr. Charged, I will repeat my question a2nd will you please answer the guestion.

Mr. Local Chairman objects:

Mr. Interrogating officer, Mr. Charged gave you an answer why he did not sign for
the letter and it seems that you are trying to put words im his mouth and get
the answer that you want. Kr. Charged plainly stated that he refused to sign
the letter, his reason was that the letter was not true - what hzppened on
April 1, 1876; therefore, Mr. Charged gave you an adequate answer to your

question.

Mr. Interrogating Officer:

Mr. Local Chairman, your objection has been entered 1nto the record and w111 receive
appropriate con51deratlon.
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The local chairman correctly cbjected to the Interrogating

'Office:s'leading questions which could-have résulted in

M:..Charged saying something detrimental to his case.

Mr. Charged, would you please answer my questiom.

A “No .

. Mr. Charged, do you have a representative present who is permltted by the .
agreement,’ and if so, please state his name and occupation.

Q

Mr. Local Chairman, and Mr. Committeeman
Do you have any witnesses présent?

Yes

Please state‘their'names and occupations.

> o » 0O »

Mr. Employee Witness'1, Electrlclan

'Mr., Employee Witness 2,
Mr. Employee Witness 3
‘Mr. Employee Witmess 4.

Are you now ready to proceed with this investigation?
Yes, under protest.
Wbuid.you please state for the record what your protest is.

That the charges are not correct.

IS = B

1Mr Charged, you will note that the Eaption letter states “with your alleged
refusal," and the purpose of the investigation is to develop the facts and
place your respon51b111ty, if any. : _
MI.fCarrier_Witness 1 is called as witness.

Mr. Interrogating Officer questions Carrier Witness 1:

Mr. Local Chairmsn makes protest:

Mr. Interrogating Officer, om April 2, 1976, you have Mr. Cherged accusing him
of refusing him to perform his duty at approximately 11:15 p.m. April 1, 1976.
The way I read this letter you have the man charged because on the same date
April 2, 1976 you have another letter put out effective this date you are hereby
held out of service pending a formal investigation for your alleged refusal to
perform your electrician duties assigned you by your foreman at approximately
11:15 p.m. April 1, 1976." The way I read this letter you have found this man
guilty before the investigation. Rule 19 of our Agreement with the carrier,
Par. E, reads 1n part: '"no employee shdll be disciplined without a fair hearing
by the Carrier." Also, in part, it says-that there will be a 72 hr. notice prior
to the hear such employees and pre51dent of the federation number 2 be apprised
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) of the precise charges against him so they will have. the opportunity to secure
necessary witnesses. I received my letter 'Certified Mail - Return Receipt '
Requested" approx. 3:30 p.m. April 5, 1976. Also, reading this letter, it is
51gned Very truly yours, Mr. Caerrier Official. The way I understand, Mr, Carrier
Official has been cff of wcirik severzl months with a heart attack. So if somebody
else is signing Mr. Carrier Official's name, to be correct, somebody should put
their initial by his name. So at this time, I protest this investigatiom in its
entirety and it should be stricken from the records at this time. :

Mr. Interrogating Officer:

Mr. Local Chairman, your statement and protest has been entered intc the record
of this investigation. and will receive appropriate consideration. It should be
-noted for your information that Mr. Carrier Official is presently and has been
for a number of years assigned to The Alton & Southern Railway as Superintendent.

Here again the local chairzan correctly protests. Whether

or not the‘man and his representative were properly‘hotified

will not be decided at the investigation, but ratherhleter or .
perhaps by the, referee. By entering the objection, this will. |
.allow future con51derat10n of the issue at hand. If in fact

the. local chairman. would not have had enough time to prepares

he should have. obtalned ‘a postponement.

I would mow like to read into the record of this investigation a letter of April 2,
1976 referred to by Mr. Local Chairman: '

"Certified Mail - Retiirn Receipt Requested"

1
.

Mr. Charged g
220 S. State Street
Chicago, Illinois 60604

Dear Sir:

Effective this date, you are hereby held out of service pending formal investiga—
tion for your alleged refusal to perform your electrician duties assigned you
by your foreman at approximately 11:15 p.m. April 1, 1976. .

Very truly vyours,
Carrier Official

cc: Mr., General Chairman
Mr. Local Chairman .
. Personzal Record

Mr. Foreman, please state your name, occupation and iength of service.
A Mr. Foreman, Electrical Foreman, 6 years
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Mr. Interrooatlng Officer: Your request is granted, Mr. Local Chairman, please

Proceed.

Mr. Local Chairman: I want the record to show that thls 1nvest1gat10n is cont;nuii
over my protest of the lnvestlgatlon. ' :

*

Mr. Interrogatlng Offlcer: Mr. Local Chairman, the records ﬁill s0 indicate.

Mr. Foreman, were you on duty as electr1c1an foreman at the time and date
mentloned in the caption of this investigation?
A Yes,_sir.

Q Please state all the facts of whlch you have knowledge concerning the 1nc1dent
‘under 1nvest1gatlon., ;

A After I received my turnover from the foreman on the preceeding shift, he
stated the engines on tracks 30 and 32 were needed as soon as p0351b1e and
had to be inspected flrst.

~Q  Please adv1se for the record ‘what work Mr. Charged was 1nstructed to perform .
on these two tracks,

A I told Mr. Charged to inspect the engines Whlch 1nc1udes conducting a load
test.

Q Is that type of work, work that is normally aésigned to an electrician?
A Yes, sir. '

ArE électricians on The Alton & Southern permitted to tell the foremamn what .

Q} engines they will work; or does the foreman instruct. the electricians what
englnes they will work? ,
A .The foreman' does that.
Q Does seniority have anything to do ﬁith what engines an electrician will work?
A Fo, sir. | | i |
Q What were‘§our'assigned'h6urs on‘April‘1,1976?
A dll»p.m. to‘7 a.m.
Q Whac was Mr. Charged's assigned hours on April 1, 1976?
. A 11 p.m. to 7 a.m. |
Q Was Mr. Charged, on April 1, working directly under your supervdsion?
A Yes, sir.. | |
Q Did Mr. éharged, on April 1, refuse to performdche duties as inscructed by yoc?
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A Mr. Charged did not verbally refuse such work.

Q Did Mr. Charged perform the work as instructed by you?

A No, sir.
- Q@ Did Mr. Cnarged 1nstead advise you that he was going home 51ck°

A Yes, sir.

Q Please stete for the record what was discussed in this heated argument

between you and Mr. Charged.

A The heateﬁ‘argument was mostly about the seniority of the ren on third trick.
"Q bid you write a letter reporting this incident to your surerior?

A Yes, sir. |

Q TWould you please reaé this letter into the record.of‘this investigation.

A " April 1, 1676 11:00 p.m.

When 1 received my turnover from Mr. Jonmes, I was informed that there were
engines on Tracks 130 and 132. They were the oldest engines in the yard at
that time. I therefore called upon Mr. Charged to work on these engines.

He hesitated a moment, and then told me that younger men were present and that
he shouldn't have to do the work. I teld him to go to work or go home. Mr.

Charged left for home at 11:20 p.m.

Mr. Foreman

Questions Mr. Local Chairmén?
Mr. Local Chalrman questions Mr. Foreman:

Q Mr. Foreman, am I correct by you saying Mr. Charged told you he was g01ng hore
sick? C -

A Yes, sir.

Q . Am I correct that a statement you just read imto the transcript that you told
this man to go home?

A During Mr. Charged's and my argument, the questions you asked me eeuld have
been brung up.

Q You just read in the tramscript a letter vou wrote that you say you d1d this.
Am I correct?

I gave Mr. Charged his option to work or to go home.
Mr. Foreman, how long have you been a foreman?

Approx. 2 1/2 months

Prior to that you were an electrician?

> O > 0 B
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For how long, sir?

Approx. 6 years.

Are you familiar with the electrician's Agreement with the Carrier?

No, sir. I am not.

o > o » o

You made a Statement earlier there was no seniority involved with the.
electricians. Am I correct? o

A -There is no senlorlty invoived in the Job that I gave to Mr. Charged. _ Any-
one on the third shift can do the worL that I gave h::n. : o

Q How do you come about this statement that there is no senlority among the
electrlc:Lans"

A The Jobs that Mr. Charged and the other electr:.c:.nns on the third tr:.ck hold
enzbles them to do the work.

Q Mr. Foreman. let me read you 2 Rule 12 of the controlllng agreent and the .
electricians which reads in part: .

"The Foreman in charge shall have the authorization to assign a mechanic
and a helper to such jobs; senior men to receive preferance."

~ To your opinion, would you say that this man has seniority, then'7
A Mr. Charged's job conslsted of inspecting engines. That is no designated Job.

Q Now you are saying Mr. Charged's designated Job is to. :Lnspect engines. Am I
correct by saying that? .

A VNo, sir. I did not say that. I stated that Mr. Charged's job consists of
inspecting engines and that job is not a des:.gnated job.

Q Why do you make a statement to the fact that that is not a des:Lgnated Job"
A There are only a few des:.gnated Jobs on the third trick.

Q Mr. Foreman, you are confusing me. Earller you made a statement, Mr. Foreman,
thet there wan't no designated job in the train yards. Am I correct by saying

this?
A I said Mr. Charged's job was not designated.

Q Mr. Foremén, the night in question, how come you signed Mt. Charged to inspect
the engines instead of 1ett1ng him rebuild motors inside which. he has zlways

done in the past"

Mr. Interrogating _Officer:

I object to your questlon Mr. Local Chairman. Let the record show that it has
not been ascertained in this investigation what Mr. Charged or Mr. Foreman
have aiways done in the past as stated by Mr. Local Chairman. Mr. Local
Chairman, would you please continue your questions.
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Mr. Local Chairman mzkes objections:

Reference to letter of April 2, 1976, Certified Mail - Returm Réceiﬁt Requested
o Mr. Charged. It says there will be formal investigation April 6, 1976 to develop

the facts a2nd place responsibility if any. So at this time, Mr. In;errogatlng
Officer, would not let us-develop the facts in this case by not lettlng company

witness answer my gquestion.

Mr. Intérrogating Officer:

Mr Local Chalrman, vour objection has been entered into the record and will
receive approprizte consideration. You are at liberty to ask any witness in this
investigation any pertinent questions to develop the facts as cutlined in the caption.

Mr. Local Chairmani:

That is all the questions that I have at this time; I would like to reserve the
right to questions him later if need be. '

Mr. Committeeman cuestions Mr. Foreman:

Q | oMr. Foreman, was Mr. Charged sent home from his duties?
A No, he wasn't; I have him the option to either work or go home.

Q Mr. Foreman, was you and Mr. Charged arguing heavy or heated or whatever you
stated?

Yes, sir. I would say it was a2 heated argument.
Did your tempers flare?

I would say so.

o > o »

Were you carrying a pistol?
Mr. Interrogating Officer:

I object to that question; it has no definite bearing on the question or
charges in the captiom. '

Mr. Committeemen: I still want an answer to my qQuestion. Were you carrying a
pistol while on duty? ‘

A Yes, sir.

Q Mr. Foreman, you stated earlier that it was a heated argument, tempersflared
you also stated you were carrying a pistol. During this argument where you
stated you were mad would there have been any p0551b111ty of doing any bodily

harm to the employee?
Mr. Interrogating Cfficer:
I have no knowledge or recollection of Mr. Foreman

I object to that question.
saying that he was mad.

Would you care tc rephrase that question?

109



VA I L L LS esessd

A I will leave 1t as it stands for now.

Mr. Interrogating Officer:

Do you desire Mr. Foreman to answer that last question?

A NO.

Gentlemen, are' there further questions of Mr. Fore;nah at this t;imé?_. -
. Even though this question was never answered, it is
important to get the fact that the hot-headed foremen
carries a gun since the refer‘ee will undoubtedly ask
himself would I want to desl with a gun toting hothead
or would I choose to go l;ome. .

Mr Charged uuestlons Mr. Foreman:

Q On April 1, 1976 did I, at any time, prior to 1l:15, ask you if there was
anything to be dene. ' If so, what was your amswer?

A Ido not recall Mr. Charged askin° such questions.

Was there aryone else assigned any dut:.es at the same time that Yyou say

¢ thet you 2ssigned this 130 and 132 to re?

A .NO’ sir.

Q At what time, did you assign Mr. Employee Witness 1 to perform hisr'd‘u'ties'?

A Shortly after our discussion.- -

Q © Could you giﬁe “a time. 2 min, 5, 15

A 11: 25

Q VWas Mr. Employee Witness 1 in the room when you alleged we had this discussion?

‘ A Mr. Employee Witness 1 had just come in before the discussion.

Q Was there anybody else present?

A Mr., E.nployee Witness 2, Mr. Employee Witness 3, Hr. Employee Witness 1 and X
believe Mr., 0 Don.nell walked in.

Q A:Etér I left, did you call anyone and state to them‘ that you had sent me home?

A I called the Trainmaster and told him I had some trouble and he asked what it .
was. I acknowledge the situation at hand.

Q What did you tell him exactly?
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I want to know exactly what he told the trainmaster on the phone. -
I don't recall exactly what I said on the phoﬁe.

At the time you called the traimmaster, was there anyone in the office
besides you?

Mr. Employee Witness 2
Is he the! only one?

Yes

That is all the questions I have now. I would like to ask questions 1aﬁer.

- Mr.

This line of questioning establishes for the record
the presence of the Employee Witness.

Interrogating Officer to Mr. Foreman:

Eave you had the opportunity to make a full and complete statement of the

Mr. Charged, were you on duty at the time ané date mentioned in the captlon

Please state all the facts of which you have knowledge concerning the incident

Q Is there anything further you wish to state?
A No, sir.
Q
facts as you know them?
A Yes.
Mr. Charges is called as witness.
Mr. Interrogating Officer cusstions Mr. Charged:
Q
of this investigation?
A Yes.
Q
under investigatiom.
A

I came on duty at 11:00, and between 11 and 11:15 I asked Mr. Foreman if there
was anything to be done? I received no response, At approx. 11:15 as he was
walking by me toward the door he told me to take care of the engines in 30 and 32
I asked if it was inbound or outbound. At this time he was opening the deor
to go out and I asked him to wait a minute. He went out the door, turned
around and csme back in and started to tell me, or did tell me, that he was
getting tired of being chewed out in the morning because of the third shift;
that he had had enough bull and all this time his voice was getting louder and
louder. He said he wasn't going to take anymore and he was going to pull my
timeslip and send me heme. Raved on some more sbout it, turned around and
walked out the door. I got up and. left. At this time, a2s upset as he seemed
to be to me, I didn't want to argue with him because he packed a gun and I did

not know what kind of reaction he might have. I, therefore, took him at his

word and did what he said and went home.
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Once again those who will later read the tramnscript of the
hearing are reminded that Mr. Charged was not dealing with

a reasonable person but rather a gun toting hot-headed foreman,

Mr. Charged, On April 1, 1976, were you assigned as electrician the hours of

¢ 11 p.m. to 7 a.m. to work under the supervision of Mr. Foreman?
A Yes
Q Did he instruct you to work the engines in tracks 130 énd 1322
A Yes
Q  Did you uofk those engimes as instructed by Mr. Foreman?
A No, because he later changed his orders.
| Q Why did you ask Mr. Foreman tc wait a minute as he was walking out the
door after giving you your working orders?
A I don't remember if it was to ask him for a ride or ask him did he want one

track or the other first.

Was working on the engines on tracks 130 and 132 your duties as an electrician?

A It is an electrician's duties - yes.

. Q As an electrician, are you required to comply with 1nstructlons 1ssued to you
by the foremzn? .

A Depends on what they are.

- Are you required to comply with the Foreman's instructlons in connection with

D .

your performance of your duties as an electrician?

A Yes

Q Did you, on the night of April 1, comply with these instructions?

A Yes

Q Did you work the emgines in track 130 and track 1322

A Track 130 and 132 were not the second orders that he gave me.

Q VWhat were the second orders Mr. Foreman gave you?

A That he was pulling my timeslip and for me to go home.

Q Why was it necessary for Mr. Foreman to give you second orders; why had you
not complied with his first orders?

A The second order followed seconds after the first orders. I had not had time

to even get out of my chair.

112



VA S I I S S S eeesd

Q Did you have time to call Mr. Foreman back into the room as he was walking
out the door after giving you your first orders?

4 When he gave me the first orders, he was already opening the door.
Q Why did you call Mr. Foreman back into the room?
A To the best of my knowledge, the reasons that I stated previously.

Q When Mr. Foreman instructed you to work Track 130 and Track 132 dld you
promptly start to comply with these 1nstruct10ns9

A I had not had time to comply before he flew off the handle and went to raving.

Q At the time you statehe flew off the handle and went to raving was after you
had called him back into the roém. Is that correct?

A I did mot call him back in the room. I just asked him to wait a minute at
the time he was stepping thru the door and he immediately returned.

Q@ At what time did you ask him to wait a minute as he was stepping thru the
door?

Within seconds after he gzve me the order to work the engines on 130 and 132.
At what time did Mr. Foreman give you the instructions to do the work?

At approx. 11:15, give or take a few minutes.

What service had you performed between the hours of 11:00 p.m. and 11:15 p.m.?

Y A S

I had picked up a radio that was assigned to me, put a new battery in-it, and
tested it to see if I thought it was working. After doing this I asked Mr.
Foreman if there was anything to do and received no response. As a matter of
fact, I asked him twice; received no response either timeé.

Q VWhy was it necessary for Mr. Foreman to have to clarify his instructions to you
to take care of the Engines in track 130 and track 1327

A I had already asked him to clarify what he wanted done to the two tracks.

Q Mr. Charged, there must have been some reason why you asked Mr. Foreman to
wait a minute as he was going out the door. Was there not?

A I previouély stated that it was either to ask him for a ride or which track he
wanted first which Mr. Foreman previously stated that ome track left before

the other.

Q Mr. Charged, did you not also previously state that you did not remember why
you called him back.

A I Said that to the best of my knowledge that is what I belleve I was going to
ask him.

Q Mr. Charged, what d1d Mr. Foreman say that he had been getting chewed cut in
the morning for? .
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A  You will have to agk Mr. Foreman.

Questions Mr. Local Chairmen?
Mr. Local Chairmanjuestic::-:. Mr. Charged:

Q Mr. Charged, you were sitting here and heard Mr. Foreman make a stat':ement that
he gave you track 132 and track 130 to work and he also stated that you refused

to wcrk it. At any time, did you refuse to do this work?

- The answer to the first part of the question is - yes, that's what I héard

A Mr. Foreman state. The second part of the questions is - no, I did not refuse.
He d:.d not give me a chance to say anything.
Q Mr. Charged, 2s in the past, you work one track at a time?
A Yes
Q Did any time, Mr. Chargéd, did M¥r. Foreman staf:e what track he wanted first'."
A No | |
Q Mr. Charged, do you believe there is a little grudge against you with the foreman?

Mr. Interrogating Officer:

"I object to this question; we are not here fcr beliefs, but to develop the
facts. Mr. Local Chairman, if you believe that this question will assist in
developing the facts you are at liberty to continue this line of questipning.

Mr. Local Chairman:

Mr. Interrogating Officer, I think this will develop the fact in this
investigation. Mzy I have the answer Mr. Charged? .

A I believe the answer to be - yves, Due to the fact that he has made the
statement on .several occasions that there is several of us on midnight shift

that he would like to get rid o‘fr and I am one of them.
This is a good question since it places in the record that
Mr. Charged recollects that he did not refuse to perform
the work. His opinion was that the foreman was out to get
him. As you will see, these statements will be substantiated :

later in the hezring.

Mr. Interrogating Officer to Mr. Charged:

Q. NMr. Charged, if you had an employee working under your supervision who did
not promptly and cheérfully comply with his instructions, would you not also

like to get rid of him?
v. Local Chairman obieass:
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I think that is & leading question.

Mr, Interrogating Cfficer:

Your obgecthﬁ has beéen entered into the record and will recelve
appropriate consideratiom.

+This is a good objection for it emphasizes that the

Interrcgating Officer was trying to put words in the

‘mouth of the witness.

Gentlemen, are there further questions of Mr. Charged?

Mr. Compitteeman questions Mr. Charged:

Q. Mr. Charged why did Mr. Foreman wait until 11:15 to start giving orders?

A This is a frequent practice of his; sometimes he waits as long as 12:30 before
he gives any orders to the 11:00 people.

Q Mr. Charged, is it 2 commen practice for the third trick electricians to find
out what has to be dome and go ahead a2nd do it without his supervision?

A Sometimes this has to be dome due to the fact that he will not answer his
radio or ke just fails to give it to you. Usually whenever you contact the
vardmaster to find out what is going on is when ycu know for sure that there

is work to be performed. I believe that Mr. Foreman previously stated that
it was his duty and responsibility to assign work.

Q Mr. Charged, at the start of your shift had Mr. Foreman got a proper turnover
from the foreman he is relieving?

A Most of the time; I have mo knowledge to this fact.

Q. Mr. Charged, on said tracks 130 and 132, not knowing which track he wanted
first, did he clarify if it was an inbound or outbound? ‘

A At the time he gave me the orders he did not.
Q Mr. Charged, dié he attempt to clarify?
A Prior to me asking him - he didn't either.

Q Mr. Charged, he really didn't tell you vhat Had to be done. to the tracks but
just where the tracks were to be worked. Is that correct?

A Yes

7

Are there further questions of Mr. Charged?
Both say "no."
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This line of questioming is good for, it places in the
Tecord some doubt as to the competency of the foreman

and' hence Mr. Charged's need for clarificaticm.

Mr. Interrogating Officer to Mr. Charged:

Q When Mr. Foreman, on April 1, 1976 assigned you to duties ofﬁworkingnthg
‘engines in tracks 130 and 132, did you perform those duties?

He did not give me the chance to do¢ so.

A
Q Wﬁat prevenfed you from performing the duties, Mr. Charged?
A The second orders that he issued to ﬁef |
Q Did you hear Mr. Foreman testify that he gave you the option to either
perform the -work as instructed on the tracks or to go home?
A I heard him state this.
Q Did you, at any time, advise Mr. Foreman that you would perfo?m the work?-
A I never had the chance tc state yes or no.
Q Mr. Charged, is there anything further that you wish to state?
' A Not at this time.
. Q Have you had the opportunlty to make a full and complete statement of the

facts as you know them?

A I believe so.

Mr. Interrogating Officer calls Mr. Mechanical Superintendent, Carrier Witness2
Mr. Interrogating Officer questions Mr. Mechanical Superintendent:

Q Mr. Mechanical Superintendent, were you on duty as Mech. Supt. at the time .and
date mentioned in the caption of this investigation?

A Yes, sir. 1T was.

Q@ Please state &ll the facts of which you have knowledge concerning the 1nc1dent
under investigation. .

A On the morning after the incident, which happened on April 1, 1976 at approx.
11:15 p.m., I received a note from Mr. Foreman and in this letter it stated
that when he assigned Mr. Charged duties shortly after 11:00 p.m. on April 1,
Mr. Charged who is assigned as an electrician did not want to work the
assignment Mr. Foreman gave him. Mr. Foreman's letter says there were outbound
engines in track 132 and track 130 and these were the engines that he assigned
to Mr. Charged. His letter says that "I told him to go to work tracks or

- go home".. which Mr. Charged checked out at 11:20 p.m. Mr. Charged's job is
an electrician assigned on the 11:00 p.m. to 7:00 a.m. assignment, there is
not specified track that each electrician is assigned to, they are positioned
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as the foreman sees them cn whatever tracks he needs them. Seniority does
not prevail as to which track zn electrician will work whereas from Mr.
Foreman's letter it was plain to me that the men refused to work the job

assigned him.
Questions Mr. Local Chairm:zn?

Mr. Local Chairman suestions Mr. Mechanical Superintendent:.

Q Mr. Mechanicel Superintendent, vou made a statement ezrlier that Mr Charged
refused to perform his duties. Is that correct? '

A This is correc“.

Q In that letter that you read from that was received from Mr. Foreman d1d not
state that he refused to do his work. 4Am I correct?

A I ar sure the man refused to fulfill the assignment given to him by Mr. Foreman
or he would oct have gon2 heme. Had the mam had 2 grievance the proper manmer
to handle this is to fulfill the job assigned him and handle the grievance with
his local committes at a later date. Anytime 2 man is assigned a job and
questions the assignment and goes home, he is refusing to perform the duties

assigned to him by the supervisor.

Q Mr. Mechanical Superintendent, does it say in that 1etter that Mr. Foreman
sent you that his man refused to do the work?

A Mr., Foreman's letter says "he hesitated a roment and then told me that younger
men were present and he shou;dn t have to work the tracks. I told him to go
work the tracks or go home." I am sure the zssigument he was assigned was an

electricizn's duties,

Q Mr. Mechamical Suﬁerintendent, you are avoiding the question - I asked you if
it said in this letter that this man refused to do the work?

A It most certainly does. The man did not do the work he was assigned:to do vwhen'
he was told to and he went home.

Q Mr. Mechznical Superintendent, you were sitting in the 1nvest1gatlon when the
caption of the letter was read. Am I correct?

4  Yes, sir.

Q Caption of the letter reads "Mr. Charged refused to perform his work." Am I
correct by saying that?

A Caption cf the investigations says, "with your alleged refusal to perform your
electrician’'s duties assigned to you."

Q Again, Mr. Mech. Supt., I will ask you the question - does it say in this letter
that Mr. Foreman sent you that he refused to perform the work?

A The letter s&ys he hesitated, but the man did refuse. He was assigned the
duties and did not perform these duties. Another man had to work the assign-

ment.

For the reader, I want to show Mr. Mech. Supt., Witmess for:the Carrier,
does not want to answer mv questint in the coTrect manmer . o ~+ +Bda fimz
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‘Mr. Interrogating Qfficer:
Mr. Local C?airman, the record will so indicate. Your questions, Mr.
Mech. Supt.'s answers and your statements which will receive appropriate
consideration.

Q On the night in question, the information you received is hearsay. Am I
correct by saying that? .

A You can call what I have hearsay or anything you want to céll~it, Mr. Local
Chairman. When a man is assigned duties that come under his craft and goes
home without performing them he is fziling to perform his duties that are’
assigned to him. This case speaks for itself when the man was instructed
to work track 130 and track 132, he did not work them but checked out and

went home.

Q On the night Inquestion, were you there to hear Mr. Foreman instruct Mr.
Charged to do this work?

A No, sir. I was not.

Q Then I would be correct by saying the infofhation you have received is
strictly hearsay.

There are more points to it than that Mr. Local Chairman. The man reported

A
for work at 11 p.m., but did not work any assigmment; he checked out and
went home. I am sure you will have to admit something is wromg.
Q Mr. Mech. Supt., the question I ask you was this was hearsay that you received.

Am I correct by saylng that?

A ‘Yes, sir. You are correct that all the information in this letter is hearsay.

' The time records are not hearsay; it indicates that Mr, Charged reported for
work at 11 p.m. and checked out at 11:20 p.m. falllng to perform the duties
assigned to him by Mr. Foreman.

Mr. Local Chairman: I have no more questions at this time.

Mr. Charged guestions Mr. Mechanical Superintendent:

Q The letter that you recelved from Mr. Foreman, was it dated and if s0, what
was the date? .

A Yes, sir. It was -~ dated April 1, 1976 - 11:00 P.M.

Q Mr. Mech. Supt., how do you account for the letter being posted at 11:00 p.m.
when the incident didn't happer until 11:15°%

A I didn't write the letter and don't know why Mr. Foreman put 11:00 p.m. as
he stated in the last line of this letter that Mr. Charged left for home

at 11:20 p.m.

Q Mr. Mech. Supt., it is a fact that the letter is dated and posted before the
alleged incident occurred?

‘A - Yes, it shows 11:00 pP-m.
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Q Mr. Mech. Supt., do you know for a fact that my going home was or was not
in compliance with the foremzn's orders?

A The only thing I know ¢' vour going home is what the foreman said; you did
not desire to werk the zssignment that he gave you, so his letter states
that he told you that you could either go home or work the a551gnment.

I was not present.

Q Mr. Mech. Supt., you do not know for a fact if the letter is true or false
that you received from Mr. Foreman. .

A No, sir. I do not know for a fact what took place between you and the
foremazn; I do know it is 2 fact that you reported for work but did not work

any assignment.
Mr. Mech. Surt., How dolyou know this to be a fact?
Becausé you checked out and went hone.

Is there records that have my signature indicating such?

The timekeeper’s roll show that you did not perform services on one of your
assigned days whick was Aprii 1, 19276.

LB o > o

Q Mr. Mech. Supt., does the timekeeper's books or roll indicate what each
electrician performs durlng the shift?

e Only the hours and minutes.

Gentlenen, are there furthef questions of Mr. Mechanical Superintendent?

Not 2t this time.

Mr. Interrogating Officer to Mr. Mech. Supt.:
Q. Is there anything further that you wish to state? _
A No, sir.

Q Have you had the opportunity to make a full and complete statement of the facts
as you know them? ‘

A Yes, sir.

The testimony of the Mechanical Superintendent could be
potentially damaging since it could substantiate‘the
foreman's position in the mind of those who will examine
-the transcript. Consequently, it should, if possible, be
challengéd which it was establishing that the Mechanical
vas merelv

s L -—T -
W
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_ speculating.
Also the Mechanical Superintendeﬁt was hostile and evasive
which was zhphasized for the record by the Local Chairman's
comment , "For.the Teader, I want to show Mr. Mechanical
' Superintendent, Witness for the Carrier, does not want to
answer my question in the correét manner. Solat this time,

we will continue on with questioning."

Recess for lunch 11:59 a.m. and will recomvene at 1:00 p.m.

Mr. Employee Witness 3 is called as witmess.
Mr. Interrogating Officer cuestions Emplovee Witmess 3:

Q ' Mr. Employee Witness 3, were you on duty at the time and date mentioned in
the caption of this investigatiom?

A Yes

Q ©Please state your hours of assignment on that date.

A 11:00 to 7:00 .

Q Please state all the facts of which you have knowledge concerning the
incident under idvestigation.

A A 1ittle past 11:00 p.m. on the night in question, Mr Foreman told Employee
" Witness 1 something to do and he walked past Mr. Charged and gave him something’

to do. He was still walking toward the door and Mr. Charged asked him to hold
it and he asked him again to hold it. When Mr. Foreman turmed arcund and came
back thru the door and started yelling. He told Mr. Charged that he didn't _
have to take any of his shit and that he was going to pull his timeslip and
send him home. Shortly after that I heard Mr. Foreman on the phone; I don't
know who he was talking tco but he told someone that he. just had to send a
man home. During the conversation on the phone, I left.

Q Mr. Employee Witness 3, did the foreman instruct Mr. Charged to work tracks
130 and .132 in the train yard’

4 I really don't know for sure what he gave Mr. Charged; he spoke to him as he was
walking toward the door away from me, never really stopping when he told him

what to do.

Q Mr. Employee Witmess 3, do yéu by your own admission, state that yoh did not
hear all instructioms issued by Mr., Foreman to Mr. Charged?

A The exact tracks he gave him to work onm, I am not sure of.

Are you sure of the balance of conversation between the foreman and Mr. Charged?
A There was really no conversation. As far as Mr. Charged was concerned.” s
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merely asked the man to wait a minute and Mr. Foreman came back and blew
up. ‘ : "

‘Did Mr. Charged advise Mr. Foreman that there was younger men present?

No.

Did Mr. Charged ask Mr. Foreman as he was going out the door to wait a minute?

Yes, sir.

2 ko > o

When Mr. Foreman came back in, was there a conversation between Mr. Foreman
and Mr. Charged in connection with Mr. Foreman being chewed out by someone?

No, Mr. Foreman immediately returned and started chewing out Mr, Charged.

>

Q Mr. Employee Witness 3, please state for the record what words were said that
you refer to concerning Mr. Foreman chewing out Mr. Charged.

A T can't tell you everything that the foreman said; he told Mr. Charged that he
don't have to take any of his shit and that he was pulllng his timeslip and.

sendlng him home.

Q Mr. Employee Witness 3, did Mr. Charged, at any time, offer or make an effort
to go out into the train yard and perform the duties assigned him by Mr.

Foreman.
A Mr. Foreman didn't have him a chance to say anything.

Q Mr. Employee Witness 3, if Mr. Charged had nmo opportunity to say anything,
vhat was preventing him from advising his irmmediate supervisor that he was
ready to perform his duties and proceed to perform them?

A Mr. Foreman sent him home.

Q Did Mr. Foreman send Mr. Charged home because he would neot perform his duties
~ as instructed? .

A He only said, "I'm pulling your timeslip and sending you home."

Q Mr. Employee Witness 3, did he not, prior to that statement, instruct
Mr. Charged to work track 132 and track 130 in the train yard?

A He gave him some tracks but I am not sure what tracks.

Q Did Mr. Charged after receiving these tracks proceed to the train yards and
start worLlng them?

A Mr, Foreman was walking past Mr. Charged when he told him about these tracks.
Mr. Charged zsked him to wait a minute.

Q Did Mr. Charged also at this time ask the foreman if there were not men
junior in seniority to him on duty?

A 1T didn't hear_that - noe.
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Mr. Employee'Witness 3, are you quite sure that you heard all the
conversation between Mr. Foreman and Mr. Charged?

As I have already said, a2ll I heard Mr. Charged say was "wait a minute
‘when Mr. Foreman came back yelling in a very loud voice. There was really
no comversation as far as the accused was concerned.

What did Mr. Foreman instruct Employee Witness 1 to do?

He gave him some tracks to work also.

What tracks did Mr. Foreman give Employee Witmess 1 to wofk’

I honestly don't know for sure.

He gave him something to do; yes, sir.

Was this something to do, tracks to work?

Q
A
Q
A
Q@ Did Mr. Foreman give Mr. Charged tracks to work?
A
Q
A I believe so, yes.
Q

What tracks did Mr. Foreman give Mr. Charged to work?

Mr. Local Chairman objects:
You have asked this man this question several times what tracks he gaﬁe
. Mr. Charged to work and -he has.answered it several different times.. He has
given you a sufficient answer before. :
Mr. Interrogating Officer:
' Mr. Local Chairman, your obgectlon has been entered lnto the record and will
receive approPrlate consideration.

Mr. Interrogating Officer:

Mr. Employee Witness 3, will you please answer my question.

A I don't recall the exact tracks.

— [E. o iin 4 i e S S ————

§ i —

Dufing the questioning by the Interrogating Officer,
the witness performed well. The Interrogating 0ffi¢er
attempted to challenge the credibility of the witness.
The witness countered by stating and restating the
facts as he knev them honestly admitting he couldn't
answer all questions which adds to his credibility,

Also, the Local Chairman correctly stopped the
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Questions Mr. Local Chairman?

Mr. Local Chairman questions Mr. Employee Witness 3:

Mr. Employee*Witness 3, on the night in question, did you hear Mr. Charged

Q

, refuse to perform his work?

A No

Q Am I correct by saying in a statement you made earlier Mr. Foreman walked by

"Mr. Charged proceeding to the door and told Mr. Charged to perform some work
and Mr. Cherged asked Mr. Foreman to wait 2 minute and he turned around and
told him that he was not going to take anymore of his shit that he was

pulling his timeslip and sending him home?

A Yes, sir.
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Q About what time was this, approximately?

A  Shortly after 11:00.

Q Mr. Employee.Witness 3, when was it, approx., Mr. Foremazn got on the telephone
and called somebody and told them that he had to send a man home?

A Right after he sent the man home.

Q . Mr. Emplsjee Witpess 3, vheo else was in thefq with you when this happened?

A Enployee Witness 2 -

Q Did Mr. Foreman get violent and come undone when Mr. Charged asked him to
wait a2 minute?

A Very much so.

Is Mr. Foreman koown to get violent like this?
A This is the worst I have ever seen him, but ‘I have seen him lose his temper
before. ' |

Q Mr. Employee Witness 3, what is your procedure when you come to work at night.
Could you tell me in your words?

A I get my tools together, goc to the engine department office, ask Mr. Foreman
what he has for me to do.

Q The night in question, Mr. Employee Witness 3, did you hear Mr. Charged ask
* Mr. Foreman what he had to do?

A I believe he did it in the very beginning of the shlft - ask bim if he had
anything to do.

Q Mr. Employee Witness 3, is it a practice that the foreman gives you more than
one assigoment to do, you ask him which one he wants first?

A Yes

Q The night in question, did Mr. Charged have the time or opportunity to ask
Mr. Foreman what he wanted done first?

A No, sir.

Mr. Committeeman cquestions Mr. Employee Witness 3:

Q Do you believe Mr. Foreman was in the right state of mind when he pulled
Mr. Charged's timeslip and told him to go home? . ‘

A No, I don't.

Q Do you believe that if Mr. Charged would have had the opportunity to get a
clarification on his duties that night that there would have been more

trouble from the supervisor?
4 No.
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Was . Mr. Foreman cafrying a pistol?

Yes, sir.

Am I correct in saying that he had it on his pefson?

= B Y o

Yes, sir.

Mr. Charged cuestions Mr. Employee Witness 3:

Q Have you ever heard Mr. Foreman state that there were certain people on the
third shift that he would like to get rid of?

\

A  Yes, I have.

Q Would fou state these people, please.

‘A Just as you have said it - certain people.

Q To the‘best of your knowledge, am I one of them?

A I believe he was referring to you.

Q Mr. Employee Witness 3, to the best ;f your knowledge, is it the Foreman's
duty and responsibility to issue orders to the men on his shift as to what
to do? '

A Yég

'Q Have you ever heard him on the razdio, or in persom, bawl sdmeone‘Out for not
knowing that there was work to be performed when he had not assigned it?
A Yes

Q . Mr. Employee Witness 3, is it Mr. Foreman's practice to .assign work promptly
at 11:00 or has he been known to wait as much as 30 min. or an hour before

he asslgns 1t7

A  Ee has been known to wait until after we'd been there for a while to line
you out.

Q In accordance with Mr. Foreman's practlce at 11:15 is not exceptionable to
assign work?

A It is not unusual.

Q Mr. Employee Witness 3, do you recall Mr. Foreman saying anything about being
cheved out because of third trick? And that he was tired of it?

A Yes

Mr. Interrogating Officer to Mr., Employee Witness 3:

Q Mr. Employee Witness 3, did Mr. Charged ask Mr. Foreman to hold it when Mr.
Foreman walked past him or did he ask him to wait a minute?
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A

I believe he said both; I am not - he made two statements - hold it and
wait a minute,

When ¥r. Charged asked Mr. Foreman at the beginning of the shift if he had
anything to do, did Mr. Foreman assign him duties at that time? :

Not at that time, no.
What was Hr. Foreman's answer to Mr. Charged?

I don't believe he answered.

Local Chairman questions Mr. Employee Witness 3:

o g = o »

b=

L

Mr. Employee Witress 3, on the night in question, did Mr. Charged raise hls
voice to Mr. Foreman? ‘

The only thing Mr, Charged said was to hold it as he was wélkiﬁg out the door.
Am I correct by saying that Mr. Charged did‘hct argue with Mr. Foreman?
Yes, sir.

Interrogating Officer to Mr. Employee Witness 3:

Mr. Employee Witnmess 3; did Mr. Foreman give Mr. Charged a direct order to go
home or did he instruct him to perform his duties or else he would pull his
timeslip and send him home?

Local Chairman objects: That is a compound questlon, break the questlons down,
please. . .

Local Chairman your objection has been entered 1nto the record and will receive
appropriate consideration.

Interrogating Officer:’ Hr. local Chairman, your opinion of what can be
answered in one answer can be decided by persons who have reasons to review

this transcript.

Mr. Employee Witness 3, did you understand my question?

Not completely - no.

Mr. Employee Witness 3, did Mr. Foreman give Mr. Charged a direct order to go
home? o

Yes

Did Mr. Foreman instruct Mr. Charged to perform his duties or else he would
pull his timeslip and send him home?

As I said before, Mr. Foreman told Mr. Charged he was pulllng his timeslip
and sending hlm home.

.Did Mr. Foreman advise Mr. Charged why he was pulling his timeslip and sending

him home?
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A Not really - .no.

Q Mr. Employee Witness 3, do you know why Mr. Foreman sent Mr. Charged home
on the night.of April 1, 19767

A I don't know why Mr. Foreman blew up in the first place ~ I saw no
apparent reason.

Q At vhat time did this incident occur that you refer to - Mr. Foreman blow1ng
up?

A Approx} 11:15

Gentlemen, are there further questions of Mr. Employee Witness 3?
All say 'no."

Mr. Interrogating Officer to Mr. Empldyee Witness 3:

'Q Is there anything further that you wish to s;aée?

A No

‘Q ' Have you had the opportunity to make a full and complete statement of the
facts as you know them? ]

A Yes

The testimony‘of éhis witness substantiates Mr. Charged's
statement of the facts emphasizing for the benefit of

~ the reader of the tramscript that Mr. Charged is ﬁoﬁ the
only one who believes the Foreman is an incompetent,
uﬁreasonable, gun toting hot-head.

Mr. Employee Witness 2 is called as witness
Mr. Interrogating Officer questions Mr. Emplovee Witness 2‘

Q Mr. Employee Witness 2, were you on duty as electrician at the time and date
mentioned in the caption of this investigation?

A Yes, sir.

Q Please state all the facts of which you have knowledge concernlng the
1nc1dent under investigation.

4 Mr. Foreman gave Mr. Charged a track to go out on and Mr. Employee Witmess 1

; a track to go out on. At this time, Mr. Charged said, "hey, hold it." Mr.
Foreman commenced to yell and scream at Mr. Charged and told him that he
would pull his timeslip and to go home. At that time, Mr. Charged got up and

went home.
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'Q - How far were you from Mr. Foreman when he gave Mr. Charged the tracks?

A Somewhere 5 to 6 foot.

Q Do you know or have kn°“13dge why Mr. Charged said “hey, hold it" immedlately
after receiving his working imstructions from Mr. Foreman? _

\

A No, sir.!

Q Exactly what did Mr. Foreman say to Mr. Charged relatlve to pulllng his
timeslip and sending him home?

A He Said that he didn't wvant to hear about it because he was getting tired of
getting his ass chewed out over you god damn guys every morning and every

night.

Q Do you know what Mr. Foreman meant when he said he didn't want to hear about
it?

A No, sir.

Q On the night of the incident, did you hear any conversation to the effect that
younger men were present and should have been assigned to duties that the
foreman had assigned to Mr. Charged? ‘

A No, sir.
Questions Mr. Local Chairman?

Mr. Local Chairman questions Mr. Employvee Witness 2:

Q = Mr. Employee Witness 2, on the nlght in question, did you hear Mr. Charged
raise his voice to Mr. Foreman?

A No

Q Mr. Employee Witnmess 2, on the night in question, did Mr. Foreman raise his
voice and come unglued? |

A Yes

Q Mr. Employee Witness 2, would I be correct by saying that the Foreman gave
you two or three jobs to do, you generally question him which one he wants

done first?

A Yes

Q Mr. Employee Witmess 2, do you get your imstructions rlght at 11:00 or 11 15
at night what has to be done at the roundhouse’

A No

By your answer, no - do you mean that it is later - sometime later than that?

A Most generally I get mine I would say around 11:30 or possibly 12:00.
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fellow and high strung?

A T would say very much so.

QV Mr. Employee Witness 2, ig it permissable for the foreman to wear a gun on
the job to perform his duty?

A No '
N

Wbuld I be correct by saying a man that's high strung like this would be
dangerous to work around by carrying a gun on hlm’ -

o

I would say so.

Committeeman questions Mr., Fmplovee Witness 2:°

In your opinion, is Mr. Foreman a capable supervisor?
I believe he has a lot to learn or be desired on the position, yes.

With the job he has, do you believe he has too much pressure trying to work
a combination foreman job?

2 P O B b

[

Yes, definitely.

On this night April 1, after the incident between Mr. Foreman and Mr.
Charged, did the foreman make a phone call?

O

Yes

Were you close enough to the phone to hear what he said?

Yes

Would you care to repeat it?

> o b o0 >

He called and asked for Mr. Relley and apparently Mr. Relley wasan't theré so
he spoke to Mr. Chump. He told Mr. Chump that he sent a man home and he

needed someone to replace him,
Did he say for what reason he sent the man home?

Yes, he said that he sent a man home for sickness, but then he turned right
around and stated the Mr. Charged refused to work. ‘

3

Would you say the Mr. Foreman was upset and didn't know what he was saying?

I believe he was very upset.

Did you have any trouble with him that night?

> 0 > o

Yes. I tried to tell him to hold it cool and he told me he didn't want to
hear my chit and didn't I have work to do. I stated to him "I didn't know
because he never did tell me what I had to do for the rush."

Q Is that a common occurrence? .
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Yes, quite often it is very late.

Charged questions4Mr.-Emp1qyee Witness 2:

> o if o

o

Q
A

Mr, Employee Witness 2, what do you refer to when you say the rush?

I have engines to put up on F track from 11:00 at night to 11 59. We‘call

that rush.

By.Mr. Foreman not giving you orders unt11 such a late time, does this
sometimes cause a reflection upon you?.

Yes, we get chewed out if the engines aren't worked and put up there for a
specified crew.to go out at a certain time.

When Mr. Foreman has a combination job, is it his duties and responsibllitles
to inform you as to what duties you will perform?

Yes

In failing to tell you what your duties are, has Mr., Foreman sometimes asked

yoéu why you didn't find out for yourself?

No, he never has stated that to me.

Has there ever been times when Mr. Foreman could not be reached by radio?

Yes

' Gentlemen are there further questions?

Mr.,

Local Chairman questions Mr. Employee Witness 2:-

Q

A

“Mr, Employee Witness 2, on the night in question, did you hear Mr. Charged

refuse to do the work that Mr. Foreman assigned him to do?

No

Gentlemen are there further questions of Mr. Employee Witness 2?2

All say "mo."

Mr. Interrogating Officer to Mr. Emplovee Witness 2:

Q
A

Is there anything further that you wish to state?

No, sir.

Have you had the opportunity to make a full and complete statement of the facts
as you know them?

Yes, sir.
The testimony of this witness substantiates the testimony
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Mr. Employee Witness 4 is called as witness.
Mr. Interrogating;gfficer questions Mr. Emplovee Witness 4:

Q Mr. Employee Witness 4, were you on duty at the time and date mentioned in
the caption of the 1nvest1gatlon7

A Yes

Q What were your assigned hours?

A 11 p.m. toJ7 a.m. - . '

Q Please state all the facts of which you have knowledge concerning the incident

under lnvestlgatlon.

A On the night in question, shortly after 11:00, Mr. Foreman gave Employee Witness
1 and Mr. Charged some tracks to work as he was walking out the door and Mr.
Charged asked him to wait a minute. He walked out the door and came back in
and blew up and started yelling. He told Mr. Charged that he did mot have to
put up with any of his shit or anybody elses and that he was. tired of gettlng
has ass chewed out in the morning because of the mem. At this time Mr.

Foreman said that he was pulling Mr. Charged's timeslip and to go home.

What track did Mr. Foreman assign Mr. Charged to work?

Q

A I don't remember. ’

Q What tracks did Mr. Foreman assign Employee Witness to work?

A I don't recall. ) |

Q How far were you frém Mr. Foreman when he gave Mr. Charged his instructions
concerning Fracks to be worked?

A T would say lSvto:ZO'feet.

Q How far were you from Mr. Foreman when Mr. Charged asked him to wait a minute?

A  About 25 feet.

Q How far were you from Mr. Charged when he asked Mr. Foreman ﬁo wait a minute?

A  About 15 feet. '- |

Q Is.there some reason why you rémember specifically what was said as the

instance was preogressing but do not remember the work assignments’

A Mr. Foreman is very loud and he was flying off the handle and thls would be
‘kind of hard to not hear and very unusual.

Q Did you hear Mr. Charged offer to perform his work assigmment during the
time of the incident?

A At the time of the incident, Mr. Foreman did not give Mr. Charged a chance to
say anything. '
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Q Did Mr. Charged interrupt and try to say anything to the effect that he
would perform his work assigned?

A I would say that he did not say anything to interrupt but I don't believe
that he could have.

Q Did you overhear Mr. Charged tell Mr. Foreman that there were younger men
present and he should not have to work the tracks a351gned to him?

A No, sir. I never heard that.

Q Did you overhear Mr. Foreman tell Mr. Charged to either work the tracks as
1nstructed or go home?

A No, sir. I never heard that statement either.

Q VWere ydu present at all times from the time Mx,:Charged reported for duty .
until he departed the company premises to go home?

A Yes, sir. I was.

Q Was it possible that Mr. Foreman could have had some conversation with Mr.
Charged without your overhearing the conversation?

A To my knowledge, he could not have.

Questions Mr. Local Chairman?

Mr. Lbcal Chairman guestipns Mr. Emplovee Witness 4:

Q Mr. Employee Witmness 4, you stated your working hours are 11 p.m. to 7 a.m. -
Am I correct?
A Yes, sir.

Mr. Employee Witpess 4, do you always get a turnover of what to do right at
11:00? - ' _

Fo

No, sir.

Am I correct by saying that this time varies 15 to 30 to 45 min. later? .

Yes

o » o »

On. the night in question, Mr. Foreman gave Mr. Charged and Mr. Employee Wltness
1 instructions what to do, did Mr. Charged refuse to do this work?

Yo, ' sir.

"

Q On the night in question, did Mr. Charged get belligerent or loud to Mr.
Foreman’

A No, sir.

Q On the might in question, did Mr. Foreman get belligerent and loud and shout:
"at Mr. Charged?
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A Yes, sir. He did.

Q Mr. Employee Witness 4, is it a practice when'you get one or more assignments
to do, to ask the foreman what he wants first?

A  Yes, sir. You do.

Q Mr. Employee Witmess 4, in your opinion, do you think there is a grudge
between Mr. Foreman and Mr. Charged?

vl

A Yes, sir. I do.
Q How woul& you come about that?

4 I have heard Mr. Foreman make the statement that he was going to rum Mr.
Charged off third shift.

Questions gentlemen?

Mr. Committeeman cuestions Mr, Emplovee Witness 4:

Q In your opinion, is Mr. Foreman a capable sﬁpervisor?_

A VNo, sir. In my opinion, I don't believe that the man is capable of performing
his duties.

Q Would you say for what reason?

A I believe that the man should be ready to assign his tracks and his work mo
later than a few minutes after the starting hour of the man, the man doesn't

give us our werk on the perimeter some of the time and we have to call the
yvardmaster to find out where the train is to be worked.

Mr. Charged questions Mr. Employee Witness 4:

Q Does Mr. Foreman sometimes get belligerent on the radio?

A Yes, sir. He does.

Q Is this the first time that you have seen Mr. Foreman raise his voice or fly
off the handle? -

A TNo, it isn't the first time.

Mr. Interrogating Officer to Mr. Fmplovee Witness 4:

Q Mr. Emplovee Witness 4, do you have knowledge as to why Mr. Charged asked Mr.
Foreman to wait a minute after receiving his work assigmment?

A Yo, sir. I do not know why unless it was to ask the man what track that he
wanted worked first.

Q Mr. Employee Witness 4, is it the duties of an electrician to question the
assignment given him by the foreman?

A Only if the duty we consider more than .one track to be worked, the man would
always ask what track he wanted to be worked first.
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Q Did Mr. Charged ask Mr. Foreman this question the night of the incidént?

"A  If Mr. Charged's question was this to find out which track, he d:.d not have
-time to be able to-ask his question.

Are thetre further Questions of Mr. Employee Witness 47

A1l say "no."
Mr. Interrogating Officer to Mr. Fmplovee Witness 4:

Is there anything further you wish to state?

A No, sir.

Q Have you had the opportunity to mzke a full and complete statement of the
facts as you know them?

A Yes, sir.

Mr. Employee Witness 1 is called as witness.

Mr. Interrogating Officer questions Mr. Employee W:.tness 1l:

Q Mr. Employee Witness 1, were you om duty at the time and date menticned in the .

* caption of this investigation?

A Yes

Q What were your hours of assignn{ént on that date?

A 11 -7

Q Ple.ase state all the facts of which you have knowledge concern:mg the incident
under investigation.

A Shortly after 11:00 Mr. Foreman gave Mr. Charged engines to inspect and started
to walk out the door. Mr. Charged asked him to wait a minute. Mr. Foreman
vent out the door and came back and jumped all over Mr. Charged and said he
didn't have to take any bull off of him or anyone else on that shift. Said
that he was going to pull his timeslip and send him home. He was very angry
or upset at the time. . g

Q Were you in the room when this conversation transpired?

A Yes

.Q How far were you from Mr. Foreman?

A Probably 10 feet.

Q BHow far were you from Mr. Charged?

A Probably the same distance. -

Q What track or tracks did Mr. Foreman assign Mr. Charged to work on?

A I am pot exactly sure, either track 132 or 133. I am not exactly sure.
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L= -

A

Could you clearly hear 211 that transpired between Mr. Foreman and Mr.
Charged on the night of the incident?

I would say so, except that part of the time Mr. Foreman was talking loud

‘and fast and 1t wasn t too clear.

Dld you hear Mr. Charged tell Mr. Foreman at the time of the incident that
there were younger present and he shouldn't have to work the tracks 3551gned

him?

No i

Is it possible such a conversation transpired and you would not have heard it?

No

Then you were clearly in a positiom to hear every word that transpired between
the two employees. Is that correct?

Fxcept for the time that Mr, Foreman was rattllng so loud and you couldn't
hear what he was saying. .

Did Mr. Charged at any time after the incident started offer to go out to
the train yard to work the tracks assigned him by Mr. Foreman?

No, because he asked him to wait 2 minute and that is when Mr. Foreman jumped
all over him and told him that he would pull his timeslip and send him home.

After Mr. Foreman jumped all over Mr. Charged as you stated, did Mr. Charged

then offer or attempt to go out into the train yard and perform the work and
the tracks assigned hlm by Mr, Foreman? .

No

Questions, Mr. Local Chairman?

Mr. Local Chairman questions Mr. Employee Witness 1l:

Q

A

o

> 0 > o P

Mr. Employeé Witness 1, as an electrician, if the foreman assigns you more than '
one duty is it a practice that you ask him which one he wants done first?

Yes, sir.

On the night in question, did you hear Mr, Charged refuse to perform his
assigned duties?

No, sir. He never refused at anytime to do it.

Mr. Employee Witness 1, did you hear Mr. Charged raise his voice to Mr. Foreman?

Ro, sir.

Did you hear Mr. Foreman raise his. voice to Mr.'Charged?_

" Yes, sir. I did.
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Q
A

Mr. Employee Witness 1, would you say Mr. Foreman is a nervous sort of fellc
and flies off the handle?

Yes, sir. BHe has done that on a couple occasions.

Mr. Employee Witness 1, do you think it is safe to work around a fellow like
that?

No, sir.: People have talked about Mr. Foreman carrying a gun and T don't
think it ‘is.

Does he conceazl this weapon?

Not really - mo.

Centlemen, are there further questions of Mr. Bnployee Witness 1"
Mr. Committeeman questions Mr. Employee Witness 1:

Q

A
" Q
A

Do you' believe that Mr. Foreman is a capable foreman?
Personally, I don't think he a foteman material.

If so, for what reasons"

He flies off the handle too easily for one thing and he doesn't dlspatch the
work properly and on time.

Chajed questions Mr. Emplovee Witness 1:

A

Mr. Employee Witness 1, is it unusual for Mr. Foreman to wait unt:.l 11:15 to
dispatch work? .

11:15 and later.

Mr. Employee Witness 1, have you ever had to call the yardmaster to:find out

what was to be done?

Yes

Mr. Employee Witness 1, after I left, did Mr. Foreman tell tﬁo different
stories as to why I went home? ) i

Yes, he did.

Centlemen, are there further questions of Mr. Fmployee Witness 17

Q

A

Mr. Employee Witness 1, have you heard remarks before from Mr. Foreman that he
was figuring on getting Mr., Charged off midnights?

Not personally from Mr. Foreman but I have heard other men say that he had said
that, '

Mr. Employee Witness 1, could you tell me what caliber pistol is that he wears?

I think it is a 357 Magmum.
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- #As with the testimony of the previous Employee Witness
the testimony éf this witness substantiates the Charged
Eﬁﬁloyee‘s recollection of the facts.

Right now, the Foreﬁan's recollectipn of the facts is
unsubstantiated while four people have testified as to

the accuracy of the employe's recollectionms.

Mr. Interrogating Officer to Mr. Employee Witness 1l:

Q Mr. Employee Witness 1, is there anything further that you wish to state?

A No

Q Have you had the opportunity to make a full and complete statement of the
facts as you know them?

A Yes, sir.

Mr. Interrogating Officer to Mr. Charged:

Q Do you have any further statements or evidence to offér in your behalf?

Mr. Local Chairman requests to call Mr, Charged back as witness.
Mr. Local Chairman q;estlons Mr. Charged:

Q Mr. Charged, you were sitting here when Mr. Hech.VSupt. made the statement
that you signed out at 11:20 p.m. on April 1, 1976, did you do this?

A No

Q So would I be correct by saying that you did not £ill out your ﬁime card
and sign it for 11:20 p.m.?

A This is correct.

Mr. Interrogating Officer to Mr. Charged:

Q Mr. Charged, after the conversation or incident between you and Mr. Foreman,
did you at any time tell him that you would go out into the train yard and
comply with his instructions to you to work tracks number 130 and number 1327

A Mr. Foreman never ever gave me a chance to sayfanything and as upset as he
seemed to be and knowing that he carried a gun, I was not going to argue with

hm.

Q Mr. Charged, my question was not did you argue with Mr.. Foreman; my question
was, did you offer to go out into the train yards and work the two tracks as

instructed?
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A I was not offered the opportunity to say anything.

Q Mr. Charged, dld you just simply, -after the conversation with Hr. Foreman,
depart from company property and go home?

A I did as per instructions,

Q Mr. Charged, did you any time prior to receiving the investigation notice,
make an effort to explain your reason for your action on the night of April'l
to either the Mechanical Superintendent or the Asst. Mechanical Superintendent?

A .When Mr. Mech. Supt. delivered the letters to my house telling me of the
investigation and the fact that I would not be permitted to work until the
outcome of the investigation. I stated at the time the facts in the letter .
were not true. He seemed to me not to care if they were or not. He just

said goodby and left.

Q Mr. Charged, at approximately what time did Mr. Mech. Supt. deliver the letters
to you at your home?

A I believe it was approximately 4:00 which would have been the 2nd, Friday.

Q Mr, Charged, had you made any effort to see Mr. Mech. Supt. and discuss this
matter with them between the time that you left your assignment at 11:20 p.m.
April 1 and the time that he delivered the letter to you at your home at 4:00

p.m. on April 27

Local Chairman objects: Actording to the letter I don't see where this has an§
responsibility on the bearing cf this man being sent home.

Mr. Interrogating Officer: Mr. Local Chairman, your objection has been entered
into the record and will receive appropriate consideration.

Mr. Charged, would you please answer my question?

A I did not know of their intention until they appeared at my house and asked me
to read the letter. B

Q Mr. Charged, we will re-read the questlon whereby you may have an opportunlty
agaln to answer the question.

Mr. Local Chairman objects: We had this same incident earlier in the investigation.
I kept asking Mr. Mech. Supt., Witness of the Carrier, and it seemed that he
wogld not answer and you, Interrogating Officer, backed Mr. Mech. Supt. on this.
So I figure this is why Mr. Committeeman and myself are here to do to see that
this investigation is rua in-a fair and impartial manner. The man was sent
home by his supervisor on the night in question and the supervisor didn't
tell him to stay home or not even to report for work anymore and some 15 or
16 hrs. later as the witness has told you, Mr. Charged that Mr. Mech. Supt.
delivered a letter to him stating that he was pulled out of service. It looks
like to me that there is grudge against this fellow and we are on a fishing
expedition. There is nothing that pertains to his alleged refusal to perform
his duties on the night in question. Again, I enter a protest and I think the

question is. out of line.
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This objection was well done for it restates that the
investigation is not being conducted Eairly and it
interrupts the hostile questioning by the Interrogating
officer.

Mr. Interrogating Officer:

Mr. Local Chairman, all questions, all answers, all objections and all protests
have been entered into the record of this investigation and will receive
appropriate consideration. If you,or Mr. Charged, whom you represent, do not
see fit to answer my last question, that is permissable and the record will so

indicate.

Mr. Charged:' My answer is the same as previously given.

Mr. Interrogating Officer to Mr. Charged:

Q 1Is there now anything further you wish to state?

A Yes. I think this thing is unfair and that I was judged guilty before my side
was even presented. Therefore, I canmot see how it could be a fair and

impartial hearing.

-

The contention of an unfair. hearing is restated.

Q Mr. Charged, have you had the opportunity to make z full and complete statement
of the facts as you kmnow them?

A Yes |

Mr. Local Chairman requests that Mr. Foreman be called again as witness.
Mr. - Local Chairman cuestions Mr. Foreman:

Q Mr. Foreman, on the night in questlon, did yecu £ill out Mr. Charged's time card
and sign it for him? _

A No, sir. I don't believe I did. I showed him on the force report though.

Q Why I ask this question, Mr. Foreman, Mr. Mech. Supt. stated earlier that
Mr. Charged made out his timeslip at 11:20 and signed it. This is why. Om
the night in question, did Mr. Charged tell you he refused to perform his

assigned duties you had given him?

A I answered that guestions earlier. Mr. Charged did not verbally refuse to do
the work.
The Local Chairman did an excellent job in obtaining the
Foreman's statement that Mr. Charged did not refuse to

perform the work vwhich is the center of the charges against
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Are there other questions of Mr. Foreman, gentlemen?

Mr. Committeeman questions Mr. Foréman:

Q Are you aware of the company rule against wearing firearms on company
property?

A To my knowledge, I believe there was somethlng put out on firearms but
what it pertalned to, I couldn't tell you.

‘Mr., Interrogatlng Officer to Mr. Foreman'

Q ‘Have youﬂhad the opportunity to make a full and complete statement of the
facts as you know them?

A I believe I have, sir.
Mr. Foreman is excused from the room.-

Mr. Interrogating Officer to Mr. Charped:

Do you have any further statements or evidence to offer in your behalf?
A Nothing except I strongly protest this whole investigationm,

Q BHave you been afforded the opportunity to make a full statement and to produce
any evidence desired by you?

"

I don t believe that my notice was in compliance w1th the agreement between
the Union and the Carrier.

Q Mr. Charged, your statement was entered into the record and will receive
appropriate consideration. Would you please answer my- last questlon7

A Yes

Mr. Local Chairman and Mr. Committeeman, representing Mr. Charged do you have any
further statements or evidence to offer?

Mr. Local Chairman: My statement is as I brought out earlier in the investigation
that I protest the investigation entirely and the investigation is carried om
above my protest and it was brought out in this investigation that Mr. Charged
was a marked man and the carrier was wanting to make an example of him as we
had witnesses to testify in behaif of Mr. Charged's case. Also it was brought
out the safety factor and the burden lies on the company to the foreman carries
a gun and he is an awful nervous and high tension fellow. It locked like to me
that this case could have been investigated by the supervisors before it went
this far. But no, in turn, 15 hrs. later or 16, they presented Mr. Charged with
a hand carried letter that he was pulled out of service. It showed to me that
they were so anxious to pull this man out of service they couldn't wait for the
mail to get to him. They violated the agreement and didn't give us proper
notice and the agreement calls for. They didn't give us 72 hrs. notice prior
to the investigation but we would like to show as representatives of Mr. Charg
that we were not hard nosed about it and accepted the hand carried letter to
prove our point that the Carrier as in the past has not investigated what

" happened on the night in question or this could have been solved without a
lengthy investigation. It was also brought out in the investigation that
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Mr. Mech. Supt. kindly got a little hostile and pointed his fingers at the
representative making a statement in a round about way that there was going
.to be more of this. It seems to me that the carrier could work with the
men a little closer than trying to find faults and taking one side stories
and bringing in hearsay information in investigation. So at this time, I
protest the investigation in its entirety.

The closing remarks are very important for in most instances

it is the last chance you will have to state'your case for

the record. Also, it is a fine opportunity to pull all the -

loose ends of your case together for those who will later

read the tramseript.

Mr. Committeeman: I agree with Mr. Local Chairman.

Gentlemen, at this time, I would like to recall Mr. Mech. Supt. to answer
allegations made against him by Mr. Local Chairman.

Mr. Interrogating Officer to Mr. Mech. Supt.:

Q Did you while giving your testimony of this investigation, point your finger
at the representative and make a statement that there was going to be more of
this? ,

A I did point my finger at the representative; I don't recalllthe words but it

was quite obvious the so-called questions were not questions; they were
-statements directed to me, which I feel is not proper in investigations.

Questions of Mr. Mech. Supt., géntlemen?

Mr. Local Chairman questions Mr. Mech. Supt.:

Q Shouldn't interrogating officer decide if these questions are right or not?

A If I recall properly, the Interrogating Officer reminded you of the same fact
that they were statements instead of questions which the record will show.

Mr. Interrogating Officer to Mr. Mech. Supt.:

Q Mr. Mech. Supt., is there now anything further that you wish to state?

A No, sir.

Q@ Have you had the opportunity to make a full and complete statement of the facts
as you know them?

A I have.
Mr. Local Chairman: I would like to call my witness to the stand when Mr. Mech. _
" Supt. pointed his finger at me and made the remark that there would be more of
this. ,
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Mr. Charged is called as-witness. - .
" Mr. Local Chairman questions Mr. Charged:

Q .Hr. Charged,'yOu sat thru this investigation. Am I correct?

Yes

Mr. Charged, did you hear Mr. Mech. Supt.'s testimony while he was witness?

Yes b

o » o

Mr. Charged, did Mr. Mech. Supt. point his flnger at your representatlves and
tell them ‘that there was going to be more of this? : 3

A Mr. Mech. Supt became rather disturbed for a minute or so and at thls time
is when he made the statement. .

Gentlemen, are there further questions of Mr. Charged?

Both say "no."

Mr. Interrogatlng Officer to Mr. Cha;ged.

Q Mr. Charged, is there now anything further that you wish to state’

A Yo

Q Bave you had the opportunlty to make a full and complete statament of the-
facts as you know them?

A Yes

Local Chairman, has this investigation been conducted in a fair and 1mpart1a1
' manner? If not, why?

A TNo. For the reasons that I have earlier in the investigation and in my last
statement, it was not conducted in a fair and impartial manmer.

Q Mr. Committeeman; has this investigation been conducted in a fair and iﬁpartial
manner? If not, why not?
This gquestion: "has this hearing been conducted in a fair and
,impartial manner” will always be asked and should always be
answered negatively by yoﬁ. If in fact you are unsure whether
or not the hearing was conducted in an impartiél,mapnér, you

should answer "I will let the record of the hearing speak for

itself."
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In short, when the Carrier Official asks this question,.'

it should never be answered yes.
A I would have to agree with Mr. Local Chairman.

INVESTIGATION CLOSED 4:20 p.m. April 6, 1976
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HANDLING DISCIPLINARY GRIEVANCES

Assessment of Discipline

There must be strict compliance with agreement provisions in the

assessmeﬁt of discipline. The decision must be rendered within the time

limit specified; it must be definite and certain. A failure to comply
with the'provisions of the agreement in the rendition of a decision will
usually result in a waiver or forfeiture of Carrier's right to assess

discipline. If the rule requires that decision be rendered within ten

days after hearing, it is mandatory that it be rendered within such time.

The general rule for the computation of time in such cases is set

forth in Second Division Award 3545, as follows:

"The general rule (in law) is that the time within which
. an act is to be done is to be computed by excluding the
first day and including the last; that is, the day on

which the act is to be done..."

The rule was applied in Third Division Award 10420, as follows:

"In the case before this Board the Carrier's letter of
disallowance was dated September 20, 1956, and the
Organization's letter of appeal is dated November 19,
1956. Applying the rule adopted in (Second Division)
Award 3545, the 60-day period began Septémber 21,
1956, and expired at midnight on November 19, 1956.
Thus, the Organization appealed 'within 60 days' as
required by Section 1(b) and (c) of Article V of the
August 21, 1954 Agreement."

Tt has been held that a decision is "rendered" when the letter is
"dispatched" or "sent". Since time is of the essence, the method of.

delivery is.usually not particularly important. If, however, the
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. method selected results in undue delay in'délivery of the decision to

the charged-employe, this may become an issue.

' The decision must be definite and certain. It must relate to the

" specific charges referred to iﬁ the hearing. If there was more than éne'
charge, the decision should refer to all of the cha:ges and make a |
finding on each charge. The decisiom should not refervto any matters ndt
included in ;he charge(s), or allegéd facts not ingluded in the héariné'
transeript. Sﬁch an erfor, depending ﬁpon the‘weight.accordéd the
extraneous matters, could void the discipline. An excgptidn to this
rule would be reference to alleged prior discipline asvthe.basis for

enhancement of penalty assessed.
Transcript of Hearing

The tranécript of -the hearing provides thé faétual basis for a
determination as to whether the findings of the hearing-offiéerﬁand‘
the assessment of discipline will be appeale&. it is imporfént that

. the transcript be a true and correct copy of fhe proceedings. If |
materiai errors are found, eitber errors of commissiqn or omission,

the hearing officer should be requested to make necessary corrections.

A refusal or failure by the Carrief_to furnish a transcript ﬁbuld.
ordinarily preclude a finding of guilty or the assessment of discipline.
Such failure would be prejudicial because it would deprive the repfeéen-
tative and thg charged employe of information absolqtely nece#sary to

perfect an appeal.

In Third Division Award 18150, John H. Dorsey, (1970) - (BRAC v.

146



VA S I I S S S eeesd

Indpls. Union), the carrier failed to make a record of the hearing. . The
Rule provided: "A copy of all.statements made a matter of record at the
investigation or hearing will be furnished to the Local Chairman."

After Claimant was dischargzed on October 30, 1969 Local Chairman on.

November 3, 1969 requested carrier to comply with the rule. It was held:

' "Carrier, by its nonfeasance - failure to make 'all
statements made a matter of record at the investi-
gation or hearing' - could not comply with the
demand. As & result, it prevented Claimant from
perfecting his contractual right of appeal to
Carrier's initial findings of guilt as charged
and assessment of the penalty: 'discharged.’'
Consequently, we find that Claimant was denied

due process.

"Because in a discipline case: (1) an indispen-
sable element is that the charged employe be
afforded due process; and (2) the Carrier has
the burden of proof -~ neither of which factors
were satisfied in this case - we will sustain

the Claim.

"Carrier in its Submission has argued past prac-
ticé on the property as a defense - 17 years of
not transcribing discipline proceedings.
Evidence of past practice is material in the
interpretation and application of a rule only
when the rule as agreed to is ambiguous. Rule
28 is not ambiguous. The proffered defense is

‘without merit."

It has been held, however, that a mere delay in furnishing the

transcript, not prejudicial to the rights of the charged employe, does

hot void the proceedings.

In Third Division Award 17104, Jan Eric Cartwright, (1969) (TCU v.

Joint Texas Division) it was held:

"Agreement Rule 34(b) is clear:

'(b) The employe and/or his re-
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presentative, shall be furnished a
copy of the transcript of the hear-
ing and notified of the action taken
within twenty (20) days from the
date of completion of hearing.'

"Carrier did not furnish Claimants with a copy of the
transcripts of their hearings within the 20-day time
period stated in the rule. The Carrier offered no
excuse for its delay. This could be fatal where
one's rights are denied. However, there being no
evidence or allegation by the. Organization as to
denial of due process or prejudice, the Board finds
no merit in the Organization's contention and denies
the request for exoneration of the discipline and
clearing of Claimants' records though Carrier
violated the Rule." '

Due Process

In reviewing the transcript of héaring,‘and decision assessing
| diSCipline, it is wéllvto Feep,in-mind a question; vhether the record
erflects that the accused employe has been afforded due process? Due
process is diffiéuif‘to define. It may be stated, however, ﬁhat it
contemplatés proceedings in accordance with the rﬁies énd ﬁrincipleQA
which have been established in our system of industrial jurisprudence
for the haﬁdling of discipline cases. Rights invoiVed in due pfocessi
m;y.be unequivocally stated, but are often implied or based upon

principles established by the courts.

The merits of the issues are not involved in the determination of
whether due process has been accorded. A failure to comply with_the j
rules may occur before thé hearing is comménced. for example, in
Third Division Award 4607, Dudley E. Whiting, (1949) (BMWE:V. MKT), 
‘when the hearing opened request was made for "a ﬁore specific statement

of the charges and when such requéét was refused, the Claimant and
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his represenfative refused to take any part in the hearing."

It was held:

"We think that the requirement of notification
j‘ of the precise charge against an employe
i requires an exact specification of the action
or non-action which is alleged to constitute
.+ a dereliction of duty. A charge of violation
. of the general rules specifying employes'
duties in the performance of their work is not

a precise charge.
"'Since an employe_is; under the rule, entitled
to notice of the precise charge against him
prior to the hearing, such notice is a
condition precedent, and he is not obligated
to attend or proceed with the hearing until
such condition has been met. Particularly so,
as in this case, where proper objection to
the charge is made at or prior to the opening-
of the hearing.”
Due process may be denjed after the hearing. Third Division Award
19357. There, the Claimant was charged under Rule 7, yet the decision

found him guilty of violating Rule 6. The discipline was set aside.

The illustrations given are elementary. In the former éase, the
employe was denied the basic right to a specific charge; in the latﬁér
case, the employe ﬁas found guilty of an offense not included in the

 charge. Denial of due pro;ess, however, is not alw#ys so giaring; on
tﬁe fact of the record in the Ruffalo case it seem logical to conciﬁde,
as the lower courts did, that due process was afforded the pétitioner.
The Supreme Court, however, pointed out that the fatal defect was amend-
ing the charges on the basis of evidence given by and on behalf of the

petitioner in defending against the original charges.
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Burden of Proof

" In discipline cases the burden of proof is upon the Carrier. This
requirés the Carrier to show by a preponderance of therevidence fhat
the employe is guilty of tﬁe‘particular action ér failure td;act, a§

"alleged in the charge. The principlé was recently stated, as follows:

"The controlling principle here is that Carrier has
the burden of proving disciplinary charged

initiated by it by a preponderance of the evidence,

and, if there is substantial evidence of record to

support Carrier's findings of guilt and measure

of discipline, this Board will not disturb Carrier's

disciplinary action:" (Third Division Award 19522,)
Preponderance does not refer to the number of witnesses but to a

greater weight of the competent, material and relevant evidence. SUB~

STANTIAL EVIDENCE has been defined:

"Substantial evidence is more than a mere scintilla,
It means such relevant evidence as a reasonable
mind might accept as adequate to support a con-
clusion." Consolidated Edison Co. v. N.L.R.B.

(305 0.5, 197.)

In determining the relative weight to be accﬁrded testimony of a
witneés, the specific charge should bé kept in ﬁind. The charge or
charges determine what is competent, material or rélevant‘evidence.‘
There is a difference between competency and credibility of a witmess.
A witness may be compétent, but his story may be so contradictory and
improbable that he may not be believed. On'the>other hand, a witness
may be perfectly credible, but his testimbny may have little or no

weight because the evidence was incompetent, immaterial or irrelevant.

As illustrative tha; the specific charge must be proved by the
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Carrier, reference is made to Third Division Award 15544, John H.

Dorsey, (1967) (BRC v. Union Terminal). There Claimant was charged:

"You are charged with using vulgar and profane
language to Yardmaster E. C. Green in a
threatening manner, with an open knife in
your hand, at about 9:00 p.m., Monday, May 13,
1963."

The Referee quoted from the testimony of Mr. Green and then said:

"Other witnesses called by Carrier testified that
Claimant had an open knife in his hand when he
approached Green but none of them testified that
Claimant threatened Green. These witnesses did
testify that the use of profanity was common
on the job; indeed, one of Carrier's own wit-—
nesses used the words 'God damn' in his testimony.

"Claimant denied that he had an open knife in his
hand or that he used profanity; but, even assuming
that he did we find no evidence in the record -~
even in Green's testimony ~ that Claimant acted in
a threatening manner. Therefore, we find that
Carrier failed to prove the precise charge. 1In
arriving at this conclusion we have made no
assessment of credibility. We have merely weighed
Carrier's direct case in its best light and have
found it wanting."

The major.thrust of the charge was that Claimant approached the

Yardmaster "in a threatening mamner." The Referee stated the standard

of review:

“"The burden of proving that Claimant was guilty as
charged rested with Carrier. To meet the burden the
transcript of the hearing must contain substantial
naterial and relevant evidence of probative value
supporting Carrier's findings."

The evidence, when ezamined in the most favorable light to Carrier's

position, did not support Carrier's decision.
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Another illustration: Third Division Award 15186, George S.
Ives, (1967) (BRC v. NYC). Here, Claimant was charged with "atrempted
pilferage and conduct.unbecoming an employe."” It was un&ispufed that
after rqquting for work at 3:00 p.m., May 26, 1964, Claimant stopped.
his forkimachine near a pile of copper ingofs on Pier No.AZ; tha;rhe
placed three of the ingots on the seat; covered them with‘an old:cqat

and ultimately proceeded to Pier No. 5. His actions were observed by

2 railroad patrolman but nothing was said abouf‘picking up the ingots.
At the,entrénce to Pier No. 5 he was arrested and taken to West New
York police station where he was chargéd wi;h'larceny of the iﬁgots.
on Jpﬁe 16, 1964 the presiding judge dismiséed all charges onéthe
ground that intent had not been proven inasﬁuch as Claimant had not
left the Carrier's property with the copper ingots. Claimant's
'defense, in both proceedings before the municipal court and the
hearing in this dispute, was that the ingots were placed on the fork

machine by Claimant as a tgnpprary'seat'and were still on the machine

vhen he was arrested on the Carrier's property.

It was held:

"'pilferage' connotes stealing of articles in small
amounts and a necessary element is the intent of
the person charged with the wrongful act. Testimony
of the arresting officers concerning the attitude -
of Claimant when he was arrested does not con-
stitute competent evidence that Claimant intended
to convert the 1ngots to his own personal use
away from Carrier's premises.

"In fact, there is no competent evidence before us
in support of the charge that Claimant was guilty
~of attempted pilferage as opposed to conduct
unbecoming an employe.

"The discipline assessed by Carrier arose out of
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two specific and conjunctive charges. Petitioner
denies that Claimant is guilty of attempted
pilferage and offers an affirmative defense in
support of its position. Carrier has failed to -
show that Claimant intended to steal the copper
ingots found on the fork 1ift used by Claimant

in the performance of his duties on Carrier's
property. Therefore, we must sustain the claim."

Lardeny is defined as:

"The wrongful and fraudulent taking and carrying
away by one person of the mere personal goods
of another from any place, with afelonious
intent to convert them to his, the taker's use,
and make them his property without the comsent
of the owner."

'Thus, in the case involved in Award 15186, there was no competent
evidence that the charged party intended to deprive the true owner of
his property. The testimony of the arresting officers concerning the
attitude of Claimant when h; was arrested did not suffice to prove

"intent."

Another illustration: Third Division Award 18361, Genme T. Ritter,

(1970) (T-C Division, BRAC v. B&{). Facts as stated in Opinion:

"On February 16, 1969 a caboose in the Concord,
New Hampshire yard was broken into. In addi-
tion to certain other items, a two-way radio
owned by the railroad was stolen. On July 18,
1969 Claimant was involved in a car accident
and the police officer investigating the
accident found a two-way radio in Claimant's
pickup truck. Claimant admits that the radio
wags owned by Carrier, but insists that the
same was found by him and that he put it on
his pickup with the intention of returning it
to the Carrier. Claimant was charged with
larceny of the radio from caboose located at
Concord, New Hampshire, on February 16, 1969.
The investigation resulted in Claimant being
discharged by Carrier." :
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It was held:

‘"Phis Board finds thdat the record does mot support
the action taken by Carrier in discharging this
employe. It may well be that this Claimant might
have had a part in the taking of the radio in 7
question; however, in this type case, the Carrier
is required to prove that the action taken was
justified; that the action taken was not arbitrary
or capricious; and that the action taken was com=-
mensurate with the offense charged and proven.

In this case, the corpus delicti was not proven in
that the Claimant was never proved to be in the
vicinity of the location of the robbery at the

of the robbery. It would be mere speculation not
based upon competent probative evidence to uphold
Carrier in this instance and could very well have
the effect of drastically penalizing an innocent
party. This the Board can not and will not do."

Corpus Delicti is tramslated to mean: ' "The body of the offense.”

It has been held:

"The proof of a charge in criminal cases involves
the proof of two distinct propositions: first,
that the act itself was done; and second, that it
was done by the person or persons charged, and
by none other - in other words, proof of a corpus
delicti and the identity of the person or persons.”

>F;ilure:of'Proof

Seconﬁ ﬁivision Award 5836 involved assessﬁent of discipline because
of testimony given by‘the Claimant. The Claimant was subfoenaed by the -
Plaintiff, a fellow employe, and did testify. Although not directly
cited in the Opinion, there is an allusion to the federal.statute relaﬁive
to an émploye's giving such testimonﬁ. Title 45, United States'Code

Section 60, provides:

YAny contract, rule, regulation, or device whétsoe
ever, the purpose, intent, or effect of which shall
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be to prevent employees of any common carrier
from furnishing voluntarily information to a
person in interest as to the facts incident to
the injury or death of any employee, shall be
void, and whoever, by threat, intimidation,
order, rule, contract, regulation, or device
+ whatsoever, shall attempt to prevent any person
' from furnishing voluntarily such information
to a person in interest, or whoever discharges
or otherwise disciplines or attempts to discipline
any employee for furnishing voluntarily such in-
formation to a person in interest, shall, upon
conviction thereof, be punished by a fine of not
more than $1,000 or imprisoned for not more than
" one year, or by both such fine and imprisonment,
for each offense: Provided, That nothing herein
contained shall be construed to void any contract,
rule, or egulation with respect to any information
contained in the files of the carrier, or other
privileged or confidential reports."

The Supreme Court has said, in regard to this Section:

"One federal guidepost in this field is contained

in Section 10 of the Federal Employers' Liability

Act, as amended, 45 USC Sec. 60, which was enacted

to encourage employees of common carriers to

furnish information 'to a person in interest,’

as to facts incident to the injury or death of an

employee." (Re: Ruffalo, 390 U.S. 544).

Hearsay will not normally be credited as probative evidence. This

is especially true where the charged employe has denied the charge. 1In
Award 18121 the Referee characterized the testimony of carrier's sole

witness as: "heresay, presumptions and opinioms."” BHe then held: - "It

is not material and relevant evidence of probative value.:

The mere happening of an accident is not, of and within itself,

evidence of negligence. In Award 15823 the Referee said:

"The fact that a mishap took place does not in
itself prove that Mr. Kérner was negligent.”
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In Award 18320 the Referee said:
“"Carrier's findings appear to be predicated om an
"assumption that because there was a derailment
it must conclusively be presumed that it was
' caused by nonfeasance or misfeasance of one or
'more of the occupants of the car. :Such is
sophistry, not substantial evidence of
. negligence." :

In Award 15634, the Referee said:

"Although this Board is disposed to give Carriers
broad lzatitude in determining the responsibility
for acecidents, some evidence of negligence is
essential.™ ‘ :

Carrier must assume the burden of proving that the action or inp-
action of the charged employe was the proximate cause of the incident

or occurrence involved. Proximate cause is defined:

“rhat which, in a natural and continuous se- .
quence, unbroken by a new cause, produced an
event, and without which that event would
not have occurred."

Second Division Award 6356, illustrates applicability of the rule
when there is an intérvening or "new" cause. SeCond_Division Award
6419 illustrates applicability of the rule when there are possibilities

of intervening forces or causes. The Referee said:

"Disregarded was the fact that the trailer came -
loose approximately three hundred miles from
the Yard where the inspection was to have taken
place and the possibilities for intervening
forces or factors which might have come into
play during the time the flat-car traversed

‘the distance from claimant's station to the
point where the trailer became disengaged

and detrained.”
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Generally speaking, the testimony of a witness should be confined

to matters within his personal knowledge. Opinions in proper cases

-

however, may be given by a witness. For example, a rules examiner or

other officer qualified to do so may express an opinion as to proper
interpreéation of Carrier rules. Such testimony must be predicated on
a hypothésis derived from actuzl testimony of competent witness
testifyiﬁg to material and relevant facts. Notwithstanding the
qualifications of the witness in.his field, there must be a foundation

for such opinion evidence. Second Division Award 5572 illustrates the

application of this rule. The Referee said:

"Thus, we must weigh the unrefuted testimony of
Claimant that he had made the necessary inspec-
tion of the journal boxes on the defective car
two days prior to the derailment some sixty
miles distant from the point of inspection
against the conjecture of Carrier's General
Foreman that the burned off journal was caused
by insufficient oil in the missing lubricator.
Carrier's hypothesis as to the cause of the
burned off journal does not comstitute clear
convincing evidence that Claimant was guilty
of committing an offense in light of Claimant's
unchallenged testimony.™

In Second Division Award 5839, the Referee said:

"Presumptive opinion evidence of Carrier's
supervisory witnesses, unsupported by fact,
that the center sill of the Duryea car had
an old crack when inspected on March 15 by
Claimant and therefore Claimant was derelict
in his duties by failure to detect it, is of
no evidentiary value." ‘

A determination as to whether the transcript of a hearing reveals
substantial ‘evidence to support Carrier’s decision must be made on a

case-by-case basis. -Even though each case may be different, we have
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guidance in the decisions of the Adjustment Board in the application

of principles relevant to such determination.

Preparation of Claim

‘The o&iginal claim filed in any case, especially discipline cases,.
is important. A claim, properly‘prepared, brings into focus the |
relevant issues. If the issues are thus presented and have merit the
officer with whom the appeal is filed will find it difficult to dis-
allow the claim. A new or inexperienced 1ocai officer will usually
find it helpful to confer with Division or General offigers before

preparation of a fipal draft of the claim.
A ciaim, irrespective of the format, has three distinct parts:

Statement of Claim
Statement of Facts

Postion of Employes

A Statement of Claim is a formal allegation: (li that the charged
egploye was'disciplined, without just cause, in violation of agreémené
provisions;‘aﬁd (2) fhe claim forlthe remedy or relief requested. Where
the basis for claim is that excessive discipline was assessed, the
ailegation of rule violation will be the same. It is as much a rule
violation to levy excessive discipline as to fail to comply with other
agreement provisions. Unless the remedy is limited to clearing of |

record, the relief requested should include payment of money.

Whenever it is contended that excessive discipline was levied,
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leniency should not be requested. The Adjustment Board has consistently
held that if leniency is requested, it is within the absolute discretion
of the management as to whether it is granted or refused. The rulings

of the Adjustment Board on the point are well stated in Third Division

Award 6085, Dudley E. Whiting, (1953) (BRC v. SP):

|
‘

"There is a vast difference between the correction
of an excessive penalty and reinstatement on a
leniency basis. We can correct an excessive
penalty because the imposition of such a penalty
is a violation of those provisions of the agree-
ment which are adopted to protect employes

" from arbitrary, capricious or discriminatory
discipline by the carrier. Reinstatement on a
leniency basis is a discretionary remission of
appropriate penalty. We do not remit penalties
on a leniency basis because we have no power
or right to exercise managerial discretion."

In view of the rulings by the Board, wherein almost every claim

wherein leniency was requested was denied, it is not good practice to

use the words '"lenient" or '"lenmiency" in any part of the claim.

A'Statement of Facts is necessary to have a predicate for presen-
tation of reasons why the employe was improperly or unjustly assessed
discip;iné, Normally, ;he Positioﬁ of Employes would set forth
argument as‘to why the statedrfacts constituted an égreement violation.
There is usually a tendency however, to mix fact with argument. It is
good workmanship to separatg, insofar as practicable statements of fact
from the argument presented thereon. The statement of facts should be
accurate, and stated as succinctly as circumstances will permit., The

argument should be set forth in a logical fashion, and without rancor.

When appropriate, the claim may include request that Carrier be
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required to pay all fringe benefits, i.e. health, accident, and
insurance coverage, during tﬁe_pe?iod of wrongful suspension. In
INTERPREZATIOﬂ No. 1 to Second Division Award 4367 (Seria1757),
Joseph M, McDonald, (1964) (SYS. FED. No. 76 (Hachinists) v. CHSTPER)

it was héld:

"Claimant to be reinstated with his seniority
rights unimpaired as of October 18, 1961, and
paid for all time lost since that date, less
any amount earned in other employment."

Question presented was whether Carrier was required "to make pay~-
for the Claimant's Health and Welfare and Life Insurance coverage that

it would have made had it not unjustly dismissed him from service?"

"We hold that the Rule contemplates a restor-
ation to Claimant of that which he would have
earned by his time at work (sic) during the
period he was improperly held off the job by
the Carrier. This would include Health and
Welfare and Life Insurance premium payments.

"We are aware of other Awards of this Division
which seemingly contradict such a holding,
particularly Award No. 3883. But this loss
of coverage was no consequential item of
‘damage, but a direct and proximate result of
‘the loss of time contemplated by Rule 34(h).

"The Award as made requires an affirmative
answer to the question submitted for inter-
pretation.” '
When appropriate, payment of interest on monies due to the Claimant
may also be requested. In Third Division Award 16632, Bill Heskett, (1968)
(BRAC v. AT&SF), it was held:
‘"Therefore, we have judicial precedent supporting

our conclusion that the- Railway Labor Act does
not preclude our awarding of prejudgment interest
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but, on the contrary, because of its guide-
lines and purpose resides in us the inherent
authority and power-to grant same."
Claimant was allowed interest at 6 percemnt per annum, compounded
annually on the anniversary date of claim: May 10, 1965, Court Case

\

Raabe v. Florida East Coast, (259 F. Supp. 351) was cited.

In Third division Award 17631, Jerry L. Goodman, (1969) (TCU v.
MP) the Board held,
"We further direct that Claimant be paid
interest on the amount of all wages lost
from January 10, 1965 until the date of

his reinstatement at the rate of six
percent per anmum." (Award 16632 was cited.)

Filing Claim

It is mandatory that the claim be filed with the designated officer
or pérson. Failure to do so may result in disallowance of the claim

without a decisien on the merits.

In Third Division Award 18008, Paul C. Dugan (1970) (BRAC v.
Minmesota T:ansfer), Claimant was discharged. Appeal was taken from
‘Decision of the Agent to Vice President and Generl Manmager. Carrier
contended that the claim should have first been appealed to Super-
intendent. It was held:

"We do not agree with the Organization that
Mr. Zalusky was the department head des—
ignated by the Carrier in the second para-
graph of the above letter to comsider the
claim herein. Superintendent Lamphere is

the head of the operating department and
'the next higher proper officer' to Mr.
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- Zalusky. Said letter of December 4, 1959
- does not in our opinion permit Superinten-
dent Lamphere to be by-passed in appealing
to the Vice Pre51dent and General Manager.

- "Having failed to follew the mandatory re-

quirements of said Rule 17 invelving .
'. 'appeals' we are compelled to dlsmlss this
i claim."

In Third Division Award 19230, Arthur W. Devine, (1972) (Joint

Council DCE. Loc. 849 v. CRI&P):

"This claim must be dismissed for two reasoms:
First, Claimant did not comply with the
appeal provision of Rule 11(f) of the
applicable Agreement since the record shows
that the first appeal officer was by-passed;
Secondly, the Organization did not comply
with Rule 11(g) of the Agreement when it did
not submit this claim to this Division within
the 180 day time limit following final
declination of the claim on the property.”

In Third Division Award 19261, Robert M. O0'Brien, (1972) (BRS v.
Peﬁn Central), discipline was assessed by Division Engineer. Rule 51(d)
required appeal to Regional Engineer, C&S, within 14 days. Local

Chairman filed appeal with the Supervisor C&S. It was held:

"The present. claim is a discipline matter and

- any appeal relative thereto must be pursuant
to the procedure established by Rule 51(d).
The Local Chairmsn failed to follow this duly
established procedure and consequently the
appeal became a nullity. And the fact that
the Supervisor denied the appeal does mot
render it z proper one. The Carrier's
action does not mitigate the Organization's

error,

"This Board is always reluctant to decide claims -
on mere technacalities, but in the present
‘claim we have no choice but to apply the
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"the Agreement as written. We cannot ignore
the clear and concise language thereof. When
the Local Chairman failed to follow the
appeal procedure prescribed by Rule 51(d), he
forfeited his right to have this Board decide
the claim, and we are left with no alternative
other than to dismiss it."

It is mandatory that the claim be filed within the time limit pro-
vided for in the agreement. The time limit is not tolled when the
claim is filed with the wrong officer. Time limits can be extended
only by an agreement with the appropriate carrier officer. Imn order
to avoid misunderstandings, agreements for extension of time limits
should bé‘definite and certain, particularly referring to a specific

case and with specificity as to the time to which extended.

A claim should be filed with the designated officer, within the
time 1limit, in person or by United States Mail. If the claim is handed
to the officer in person or delivered to his office, a receipt should
be taken, identifying the claim and showing date receiﬁgd by the officer.
It has been consistently held by the National Railroad Adjusément Board
that the burden is upon the Brotherhecod to pfove that the claim was

-filed withithe proper officer aﬁd within the time limit éllowed in the
agreement.— Merely depositing a claim letter in the regular'U. S. Mail

does mnot constitute such proof.
Fair and Impartial Consideration on Appeal

The contractual duty of a Carrier to afford fair and impartial
consideration does not end with the decision assessing discipline.
The agreement rules provide for appeal to the designated. higher officers.

These appeals are matters of contractual right, to be exercised at the
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option of the Brotherhood or the individual inyblved. Every des-
ignated officer should intelligently review the record, together with
the ;rguments submitfed by the'Brotherhopd officer or individual, in
order that an independent, fair, and impartial judgment majlbe

A\

rendered on the appeal.

The éarrier designates its officers to consider disciplinary
appéals. ﬁotwithstanding this fact, it has agreed that appeals to
the managerial hierarchy will be fairly and honestiy heard. It is
not contgnpléted that such review will be perfunctbry; it is not
intended that a higher officer will rely solgly'on'the judgment of a

junior officer.

The Adjustment Board has heard many cases involving failure to
properly handle appeaié. These awafds confirm the principle:thatiit
ié arrant nonsense to assume that an officer who has just rendered a
deciéion assessing discipline can fairly and impartialiy‘rendef
judgment on an appeal; or that Carrier officials arerimmune from imp;op-

er influence in the decision mzking process.

When an employe is deprived of his right to a fair and impartial
consideration or hearing ét any level of appeal, the agreement has been
violated. The principle was stated by a federal court as follows:

"...the Railway Company runs these hearings and
owes the accused employee a contractual duty to

see that he receives a fair and impartial-
hearing." '

The more important the rights or the issues, the heavier the
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Carrier's burden. In a recent Supreme Court case (Speiser v. Randall,

357 U.S. 513) the Court said:

-

"To experienced lawyers it is ccrmonplace that
the outcome of a lawsuit - and hence the
vindication of legal rights - depends more
often on how the factfinder appraises the
facts than on a disputed construction of a
statute or interpretation of a line of
precedents. Thus the procedures by which
the facts of the case are determined assume
an importance fully as great as the validity
of the substantive rule of law to be applied.
And the more important the rights at stake,
the more important must be the procedural
safeguards surrounding those rights."

In some respects the role of the répreSentative of a charged
employe resembles that of a lawyer. Some lawyers achieve fame or
notoriety in the handling of cases considered as newsworthy by the
commercial news media. However, practically all of the judicial and
legal problems are routinely handled by the ordinary practitioner,
who rarely sees his name in print. Of course, he likes to "win'" his
cases; he feels very badly when he "loses." His primary concern,
however, is to handle all of his cases and legal questions in a pro- |
fessional fashion. Thus, he goes orn from day to day, trying to make

our legal system work better.

In the same manner, our officers seek to make our "legal system"
- the adjustment of claims and grievances - work better. They too like
to "win," but sometimes there is a bitter dose to swallow. There is
no gl;mor, but lots of hard work. The gozal, howéver, is worth the candle.
To assistlthe employe to maint;in his or her dignity; to secure full com—

pliance with all agreement rights; to secure a "day in court" for the
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charged Brothér or Sister is indeed a worthy ‘cause.

" An individual claim or grievance may be lost, but each case
handled in a professional manner is a gain in the effort to secure

fair and\impartial treatment for the employes represented by our

Brotherhood. The officers striving to accomplish this goal are the

leaders in this cause.
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SECTION 5 (g)

Summation

-This concludes the section on the handling of discipline cases and investigations.
As a word of caution on handling discipline appeals, it is important that you carefully
review your agreements. Some agreements have the ‘appeal process for discipline
cases written right into their discipline rules, and the appeals process for discipline
cases may differ somewhat from the appeals process for claims and grievances In
other agreements, the first-step in appealing a discipline case may be to file a grievance
and then follow the steps as outlined in the grievance: procedure. Make certain you
follow the correct rules, otherwise your discipline appeal will be invalid.

-As handling discipline cases and investigations may be new to you, do not be
afraid to ask-for assistance when handling these cases. Lawyers just don't walk into
court and start defending people, they learn by first observing other lawyers and then
‘assisting them, until they finally have the experience to go out on their own. The same
holds true for union representatives. 'We have found that one of the best learning
‘experiences for handling investigations is to actually sit in on one that an experienced
representative is handling. By doing this, you will personally experience the interaction
between all parties involved and-learn how to better defend your members. So if you
“are facing your first investigation, you may want to seek assistance from your General
Chairman and his staff or the IBEW Railroad Department in defending the accused
member. We are certain that after doing so once or twice, you will be well prepared to
go out -on your own. ' .

Remember, it is at the investigation stage that the groundwork is iald to
successfully win an appeal of a disciplined member.. Work hard and good luck!
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SECTION 6

Guide for the Local Committee Chairman

Procedures to Follow in Physical and
Mental Disqualifications Cases
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PROCEDURE TO FOLLOW WHEN THE CARRIER
REFUSES TO PERMIT AN EMPLOYE TO WORK
DUE TO PHYSICAL OR MENTAL REASONS

The Adjustment Boards and the Courts have ruled that the Carriers have
the right to withhold employes from service due to physical or mental

conditions. They have also established a procedure to follow when the
Agreement does not provide for a method 6f disposing of ‘Such disputes,

In cases' filed with the Second Division of the National Railroad Adjust-
ment Board, where the Carrier's physician stated that the employe was not
physically able to return to work and the Employe's physician stated that
he was able to return to work, the Division remanded such cases for the

purpose of having a third, neutral doctor dispose of the medical issue as
to whether the employe is able to return to work or not, See Awards 481,

Award 4693 was dismissed by the Second Division and reads, in part, as
follows:

"This case involves a claim of an jnjured employe
whose claim for compensation for his injury
resulted in a settlement as the result of which
Claimant was paid $15,000,00, Thereafter he
applied for work, claimed he was fully recovered
from his injury, and supported his fitness for
work by a statement from his physician. The
Carrier's chief surgeon examined Claimant found
that he was not physically able to perform his
duties, and the Carrier refused to put him back

to work, There are other medical reports in the
record which are also in conflict as to Claimant's
physical ability to do his job,

"In view of the conflict of the evidence in the
instant case it is impossible to resclve the matter
since it involves medical expertise not possessed
by the Board. Insofar as the facts are similar the
Board has spoken at length on the subject of con-
flicting medical opinion as to physical fitness in
Award No, L4692,

AWARD

"Claim dismissed in accordance with the above decision,'

A ciaimwas filed in the U,S, District Court and the Court ordered Award
L4693 to be vacated and set aside., The Second Division, in keeping with
this Order, rendered Award 5780 which reads, in part, as follows:

"The instant case comes before the Second Division
of the National Railroad Adjustment Board as a
result of the Order and Decree of Federal District
Judge Charies R, Scott who issued his final Judgment
Order on August 29, 1968 in the case known to the
U.S. District Court as System Federation No, 42 v,

Braidwood, etal, No, 67-377-Civ-J. The Federal
District Court found as follows:
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'The Court concludes that there is no genuine

issue as to any material fact, that no trial is
required, and that pursuant to Section 3 First

(g) of the Railway Labor Act and not .inconsistent
with the Memorandum Opinion rendered April 19,

1968, in the United States District Court,

Northern District of I1linois, Eastern Division

in System Federation No, 30 v, Braidwood, et al.,
"No. 67 € 708, (a case involving substantially . .
identical issues with respect to Award No, 4692

by the Second Division of the Board a copy of

which is attached, plaintiffs are entitled to
judgment setting aside Award No, 4693 and remanding
the proceedings to the Second Division for further -
action in accordance with that Memorandum Opinion,

'"IT IS THEREFORE ORDERED THAT:

"1, Award No. 4693 of the Second Division of the
National Railroad Adjustment Board hereby is vacated

and set aside:

'2, These proceedings are hereby remanded to the
Second Division of the Board and it is directed to-
reopen its docket No, 4537; to hear and determine
the dispute before it in that docket, which hearing
may include convening a panel of neutral doctors;
to decide and determine the issues raised by the
claims and defenses asserted by the parties in that
docket; and to render an award disposing of the
claim or claims therein on ‘their merits: ...’

""In complying with the aforementioned court order it becomes
necessary that the claimant be examined by a panel of neutral
doctors. Accordingly this Board rules as follows:

M1, The Carrier's and the Clalmant's doctors are requested
" to jointly agree upon the selection of a third or neutral

physncuan

"2. The decision of the third doctor shall be f:nal and
binding on the parties to this duspute

""3. Both the Carrier’s and Claimant's doctors shall furnish
to the neutral physician complete medical records as of
December 13, 1962 and all other pertinent medical records,

"4, A detailed explanationrof the duties of a Carman shall
also be supplied to the neutral doctor so that he may properly
‘evaluate the physical fitness of the Claimant as required by

- the duties of the job of a Carman.
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- 15, The medical panel composed of the Carriers,
Claimants and neutral doctors shall submit their
findings to this Board :

M6, The findings set forth in 5 above shall be
submitted to this Board not later than thirty (30)
days from the date of the instant Award,. ‘

7. Upon receipt of the final medical determination
the Board shall make its final disposition of the

instant claim, :
AWARD

""This claim shall be remanded in accordance with the
above findings.'

Therefore, when we have a case on a Carrier that does not have a  Rule provudlng
for a third doctor, we should follow the procedure outlined below: '

"1, When the Carrier prevents an employe from working due to physioal or
mental conditions, we should have the employe get a doctor's statement
~ to the effect that he is physically or mentally able to return to work,

2, The employe's doctor's statement is to be submitted to the Carrier
with a claim requesting that he should be returned to service and
compensated for all time he is withheld from service,

3, |If the Carrier still refuses to permit the employe to return to service.
then we should request, in writing, that the employe's personal physician
and the Carrier’s physician get together and agree on a third, neutral
physician whose decision shall be binding on both parties,

L, 1If the Carrier refuses this request, this should be made a part of the
case and progressed in the usual manner, up to the National Railroad
Adjustmeht Board,

0f course, where we have a specific Rule regardrng the procedure in progressing
a dispute of this nature, we have to follow the procedure outlined in the Rule,

-
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SECTION 7

Guide for the Local Committee Chairman

Guide for Handling Claims for
Subcontracting of Work

‘This section contains information relative to the Rallroads subcontracting out of
work. Included in this Section are:

a. Tips for Handling Claims for Subcontracting of Work:
b. Synthesis of September 1964 Agreement

‘¢c. Agreement of September 1964, as madified by PEB219, with Interpretations
for Shop Crafts.
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SECTION 7 (a)

Tips for Handling Claims for
Subcontracting of Work
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SEPTEMBER 25, 1964 AGREEMENT, AS AMENDED

JANUARY 27, 1965 AGREEMENT, AS AMENDED (Southern Railway)

APPENDICES "6-1" and "G-2" (Burlington Northern Raﬂroad)

Once again, you are reminded that all c1a1ms arising due to Carrler s
violation of Articles I or II of these agreements are to be filed by the
General Chairman as prov1ded for .in the Agreement

Prior to his filing the claim the General Chairman should fully investigate
the facts presented to him, not only with the Carrier's highest designated
officer, but also with the Local Chairman and advise him of documents,
including written statements and any other evidence he deems necessary

to support the claim.

Eventhough the Railway Employes' Department no longer exists we cannot
overemphasize the importance of your reviewing your files and instructions
which pertain to these Agreements and if they support your claim then those
arguments should be set forth in the correspondence while the claim is
being handled on the property. '

For your convenience and advice the following enumerated seven (7) items
should be  requested when you are regquesting Carrier furnish you the data
along with their reasons for subcontracting of our work.

1. Subcontractor's bid broken down into man hours, labor charges,
- shop overhead, material costs and specific work to be performed.

2. Blueprints, drawings, sketches, specifications, manufacturer's
‘model number and any other information which will properly
describe or identify the job, equipment, parts, or units involved
in the particular transaction. '

3. Purchase agreements containing ‘warranties and guarantees, return
exchange options or rights, reciprocal agreements with
manufacturers, and other rail carriers dealing with leasing
or exchange of Tlocomotives, cars, equipment, communication
and electrical equipment. ‘ o

4. Carrier's purchase orders with specifications and cost of labor
and materials.

5. Information relative to estimated completion date and actual
date completed by Contractor.

6. True copy of invoices received from the subcontractor relative
to the transaction, showing hours, Tabor charges and material

costs.

7. List of special machinery, tools, gauges and any other technical
devices needed to perform the work involved in the transaction.
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SECTION 7 (b)

Synthesis of September 25, 1964 Agreement
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General Chairmen Receives
All Notices and Handles All
Negotiations and Claims
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SYNTHESIS
- of
SHOP CRAFTS
September 25, 1964
Agréexﬁeht o |

B Printed September 1, 1977

SYNTHESIS
OF |
AGREEMENT
DATED SEPTEMBER 25, 1964
between
CARRIERS REPRESENTED BY THE
| mnoﬁu_. RAIIWAY LABOR CONFERENCE
and
" EASTERN, WESTERN AND SOUTHEASTERN CARRIERS' CONFERENCE COMMITTEES
| and | '
EMPLOYEES OF SUCH CARRIERS
REPRESENTED BY THE ORGANIZATIONS COMPRISING THE
RATINAY EMPLOYES ' DEPARTMENT, AFL-CIO
as

SUPPLEMENTED AND/OR AMENDED
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The following represents a synth631s in one document, for the comven-
ience of the parties, of the current provisions of the Shop Crafts September 25,
196l National Agreement as supplemented and/or amended in accerdance with the
provisions of the Memorandum of Agreement dated January 7, 1965, the Memorandum
of Agreement dated May 31, 197l and the Shop Crafts National Agreement dated
December L, 1975 (effective January 12, 1976), alang with lotter of wnderstand-
ing dated May 10, 1973 2nd two letters of understanding dated December L, 1975
in comnection therewith. The amendments are indicated with appropriate scurce

1dentifications.

‘ This is intended as a gulde and is not to be cOnstrued as constltuting
a separate agreement between the parties, If any dispute arises as to the pro-
per interpretation or appllcation of any prov131on, the terms of the appropriate
agreement shall govern,

IT IS AGREED:

ARTICLE I - EMPLOYEE PROTECTION
Section‘l -

The purpose of this rule is to affard protective beneflts for :
employees who are displaced or deprived of employment as a result of changes
in the operations of the carrier due to the canses listed in Section 2 hereof,
and, subject to the provisions of this Agreément, the carrier has and may
exercise the right to introduce technological and operational changes except
vwhere such changes are clearly barred by existing rules or agreements.

Any Job protection agreement which is now in effect on a particular
railroad vwhich is deemed by the authorized employee representatives to be mare
faversble than this Article with respect to a transaction such as those referred
to in Sectlon 2 hereof, masy be preserved as to such transaction by the repre-
sentatives so rotlfylng the carrier within thirty days from the date of receirt
of notice of such transaction, and the provisions of this Article w111 not apply
with respect tec such transaction, : ,

None of the provisions of this Article shall apply to any transactions
subject to approval by the Interstate Commerce Commission, if the approval order
of the Commission cantains equal or more favorable employee protecticn provisions,
or to any transactions covered by the Washington Job Protection Agreement. '

Section 2 =

The protective beneflts of the Washington Job Protectlon Agreement of
May, 1936 shall be applicable, as more specifically cutlined below, with respect
to employees who are deprived of employment or placed in a worse position with
respect to compensatlon and rules governing working conditions as a result of
any of the following changes in the operations of this individual carrier:

a. Transfer of work;

b, Abandonment, discontinuance for 6 months or ‘mare, or
consolidat;on of facillties or services or portions
" thereof;
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c. Contracting out of work;

d. Lease or purchase of equipment or component parts thereof,
-~ the installation, cperation, servicing or repairing of
_ which is to be perfarmed by the lessor or seller;

. @e Voluntary or involuntary disqontinuﬁnée of cdniraﬁ:ts;
- £+ Technological changes; and, -
g ﬁﬁdefin ar repurchase of equipment or unit exchange.

‘ Sact.ion . -

' An employee shall not be regarded as deprived of employment or placed
in a worse positieon with respect to his compensation and rules governing '
working conditions in case of his resignation, death, retirement, dismissal
far csuse in accordance with exlsting agreemenis, o failure to work due to
dissbility or discipline, or faillure to cbtain a position available to him in
the exercise of his seniority rights in accardance with existing rules or
agreements, or reductions in forces due to seasonal requirements, the layoff

of temporary employees or a decline in a carrier's business, or for any other.
reason not covered by Section 2 hereofs In any dispute over whether an

~employee is deprived of employment or placed in & worse position with respect
to nis compensation and rules governing working conditioens due to causes listed

in Section 2 hereof or whether it is due to the causes listed in Sectimn 3
hereof, the burden of proof shall be on the carrier. = B

Saction ) - , , ,

" 'The carrier shall give at least sixty (60) days (ninety (90) days in
cases that will require a change of employee's residence) written notice of the
sbolition of jobs as a result of changes in operaticns far any of the reasons
set forth in Section 2 hereof, by posting a notice cn bulletin boards convenient .
to the interested employees and by sending certified mail notice to the General
Chairmen of such interested employees. Such notice shall contain a full and .
adequste statement of the proposed changes in operations, including an estimate
of the nunber of emplcyees of each class affected by the intended changes, and

@ fuil disclosure of all facts and circumstances bearing on the proposed discan~-
tinuance of positions. The date and place of a conference between representa-
tives of the carrier and the General Chairman or his representative, at his
cption, to discuss the manner in which and the extent to which employees may be
affected by the changes involved, shall be agreed upcn swithin ten (10) days .

after the soceipt of said notice, and conference shall commence within thirty
(30) days from the date of such notice. , _

Section 5 =

Any employee who is continued in service, but who is placed, 'as a
result of a change in operations for any of the reasons set forth in Section 2
hereof, in a worse position with respect to compensaticn and rules governin
working conditicns, shall be accarded the benefits set forth in Section 6(a§, ,

(b} and (c) of the Washington Job Protection Agreement of May, 1936, reading as
fcllows: : L
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P Qeetion 6 (a). No'emnployee of any of the earriers involved in & pariicular
rovrdination wha is continued in service shali, for & period not cxceeding five
years folluwing the effective date of such coordinntion, be placed, as a result of
sueh coofdinaiion, in a worse position with respect to compensation and rules
governing working conditions than he occupied at the time of such coordination
so long as he is unahle in the normal excreise of his scnierity rights under exist- .

" ing agreements, rules and practices to obtain a position producing compensation .
cqual to or excecding the - nmpensation of the position leld by him at'the lime
of the particular eoordination, except however, that if he fails to exercise his
seniorily righte to recure another available position, which does not require a
change in resilence, to which he is entitled nnder the working agreement and
which cnrries a rate of pay and compensntion excceding those of the position
“which he clects to retain, he shall therenfter be treated for the purposes of this
scetion ns oecupying the position which hie eleets to decline.

(b) The protection afforded by the foregoing paragraph shall be made cfice-
tive whcncvcr appropriate through what is hercby dcsxgnnted as a 'displaccment
allowanee' which shall be determined in cacli instance in the manner hereinafter
described. Any employce entitled to such an allowance is hercinafter referred
to ns n ‘Wisplaced® employee.

. {e) Each displacement allowance s]mll be n monthly nllo“nncc determined
by computing the iotal compensation received by the employce and his total
time paid for during the last twelve (12) months in which he performed service
immedistely preceding the date of his displacement (such twelve (12) monthe
being hereinafter referred to as the 'test period®) and by dividing separately the
total compensation and thoe total time paid for by twclve, thereby producing the
average monthly compeneation and average monthly time paid for, which shall
be the minimnm amounts used to guarantee the displaced employce, and if his
comjiensation in his current position is less in any month in which he performs
work than the aforesaid average compensation he shall be paid the difference,
less compcnsation for any time lost on nccount of voluntary absences to the
extent that he is not available for service equivalent to hisz average monthly
time during the test period, but he shall be compcn'snted in addition thereto at
the rate of the position filled for any time warked in excess of the average monthly

time pnld for during thc test period, "

Section 6 =

Any employee who i3 deprived of employment. as a result of a change -
in opera+ions for any of the reascns set forth in Section 2 hereof shall be
accorded a monthly dismissal allowance in accordance with the terms and
conditions set forth in Section 7(a) through (Jj) of the Washingt.on Job Protectien

Agreemen't. of May, 1936, reading as follows:
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nScction 7 (a). Any cmployce of any of the earriers participating in a par-
ticular conrdination wha is depriveldl of cinployment as a result of said eoordina-
. tion shall be accorded an allownnce (hercinnfter tenned a coordination nllow-
nnee), based on length of service, which (exeept in the ense of nn cmployee with
less than one year of service) shall be a inonthly allownnce eqiiivalent in each
instance to sixty per cent (60%) of the average monthly compensation of the
eniployee in question during the Iast twelve months of his employment in which
" he earned compensation priar to the date he is first deprived of cmployment. as
a resnlt of the coardination. This coordination allowance will be made to ench
~ eligible employre phile unemployed by his home road ar jn the cnorclinntéd'_n]m-n-
'.tion during & period beginning at the date he is first deprived of employinent as
a result of the coordinption and extending in eacli instanee for a length of time.
determined and limited hy the following schedule:

v

Lenqgth of Scervice. 3 Period of Payment
1 yr. and less than 2 yra. R monihx
2 ‘,rs. [1] 1 (1} 3 " “2 [ 1]
- | ’}'rF. o [ w’ 5§ & " 18 a
5 vre. . " n " 10 u . 36 v
10 s,m_ u " u 15 ! 48 C e
~15 yrs. and over” B R ¢ | B

In the cnse of an employee with less than one year of service, the total coordina-
"tion allowance <hall be o Jump smin payment in an amount equivalent to sixty
(60) days pay nt the straight time daily rate of the last position held by him at
the time he is deprived of cinployment as a result of the coordination. -
(b) For the purposes of this agrcement the length of service of the employce
shall be determined from the date he last acquired an employinent status with
the employing carrier and he ehall be given credit for onc month's’ service for
- each month in which he performed any serviee (in any capacity whatsocver) and
~ twelve ruch months shall be credited as one year's service. The cinployment
~ gtntus of an employee shall not be interrupted by furlongh in instances where the
employee has a'right to and does return to service when called. In.determining
Jength of service of an emplovec acting as an officer or other official repreacntative
of an employce orgnnization he will be given credit for perfonning scrvice while
so cngaged on leave of ‘absence from the service of a carrier. L
{(¢) An employee shall be regarded as deprived of hiz employment and en-
titled to a coordination allowance in the following cases: _ '

1. When the position which he holds on his home road is nbolished as -
result of cvordination and ho is unable to obtain by the exercise of
hia seniority rights another positivn on his home road or a position in

" the coordinated operation, or _ :

2. When the position be holds-on his home road is not abolished but he
loscs that position as a result of the exercise of seniority righta by an
employce whose position is abolished as a result of snid coordination,
or by other employees, brought ebout as a proximate consequence of
the coordination, and if he ia unable by the excrcise of lis seniovity
rights to sccurc anotlier position on his home road or a position in
the coordinated operation. " ' : :
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"(d) An employce shall not be regr.rded as deprived of employment. in cnse
of his resignation, death, retircment on pengion or on account of nye or disability
in accordance with the current rules and practices applieable to employees gen-
erally, dirmissal for justifinble rause in aceordance with the rules, or furlougicd
becaure of reduction in forces due to seasonal requirements of the =ervice; nor
ehall any employee he regarded as deprived of employment as the result of a
'pmncnlnr coordlinntion who is not deprived of his employment within three years
from “lc eficetive date of said coordination.

(e) Fach employre receiving n conrdination allowanee shall keep tiie em-
ployer infornied of his address aml the nane and addre=« of siny ather porsnn by
whony' he may be regularly employed.

(f) The coordination allowance shall be paid to the resularly n«sxgnetl in-
cumbent of ihe position abalished. If the position of an employee is abolished
while he is nbsent from service, he will be entitled to the coordination allowance
when he ie avnilable for serviee. The cmployee temporarily filling soid position
at the time it wag nbalizhed will be given a coordination allowance on the basis
of said position until the reguinr employece is availah'e for service and thereafter
shall revert to his previous status and will be given n coordination allownnce
accordingly if any is due. '

(g} An employce receiving a coordination :-Ilm\nnce shall he subjeet to -
_call to return to service nfter being notiteel in arenrdance with the working

agrecinent, and sueh cmployee may he required to return to the serviee of the

employing carrier for other reaconably eomparable employment for which he is
physically and mentally qualified and which docs not require & change in his
place of residence, if his return does not infringe upon the employnient I‘l[,ilh of
other employces under the working ngrecmcnt
, (h) If an employee who is recgiving a coordination nllowance returns to
- service the eoordination allowance shall ccase while he is so reemployed and the
period of time durmg which he is so 1ecmp|oycd shall be deducted from the total
period for which he is entitled to reccive a coordination allowance. During the
time of such recmploymcnt however he shall be entitled to protection in accord-
‘ance with the provisions of Scetion 6.

ii} If an employee who is receiving a coordinntion nllownnce obtams roil-
road cinployment (other than with his home road or in the coordinnted opera-
tion) his coordination nllowance shall be reduced to the extent that the sum
total of his earnings in such cmplovmcnt and his allownnce exceeds the amount
upon which his coordination allowance is bnsed; provided that tlus shall not apply
to employces with less than one ycur's serviee.

(7 A coordinstion allowance shall ceage prior to the cxplmtmn of its pre-
scribed period in the event of: .

1. Failure without good cauge to return to service in accordance with

working agreement after being notified of position for which he ig
eligible and as provided in pungmphs (g) .and (h).
2. Resignntion,

. Death.
4. Netirement on pension or on account of age or disability in necord-

ance with the currcent rules and practices applicable te employces

gencrally,
5. Dismiseal for justifiable cause, "

[
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Section 7' -

Any employee eligible to receive a monthly dismissal allowance urder
Section 6 hereof may, et his option at the time he becomes eligible, resign and

(in lieu of all other benefits and protections provided in this agreement) accept
in a lump sum & separation allowance determined in accardarnce with the provisic"s
of Section 9 of the Washingten Job Protection Agreement of May, 1936 reading as

follows:

"Section 9. Any employee eligible to receive a coordination
allowance under section 7 hereof may, at his opticn at the time
of coordination, resign and (in lieu of &1l other benefits and
protections provided in this agreement) accept in a lump sum a
separation a.llowance determined in accordance with t.he following

acheaulo
_ length of Service - - Separation Allowance

1 year & less than 2 years _ 3 months' Pay
2 year L] w 3 ‘ n
'3 R ) n L] 5 " 9 n n
g n n nio 12 n n
10 © ] "l 122 = "

12 n ]

15 years and over

In the case of employees with less than one year's service,
five days! pay, at the rate of the position last occupied, for
each month in vhich they performed service will be paid as the

_1umpsum.

(a) Length of service shall be computed as provided
in Section 7.

(b). One month's pay shall be computed by mltiply:lng‘
by 30 the daily rate of pay received by the
employee in the position last occupied prior to
time of coordination.t

Sectian 8 - o '

‘ Any enployvee affected by a change in operations for any of the reasons
sat faort). in Section 2 hereof shall not be deprived of benefits attaching to his
previous employment, such as free transpertation, pensions, hospitalizatioen,
relief, etc., under the same conditions and so long as such benefits contimue to
be accorded to other employees of the carrier, in active service or on furlough
as the case may be, to the extent that such benefits can be so maintained under
present avthority of law ar carparate action or through future authorization

which may be obtained,

Section 9 -

Ay employee who is retained in the service of the carrier, or who is
later restored to service after being eligible to receive a monthly dismissal
allowance, who is required to change the point of his employment as a result of a
change in the carrier's operations for any of the reasons set forth in Section 2
hereof, and is, therefore, required to move his place of residence, shall be ,
accorded the protective benefits set forth in Section 10 of the Washington Job
Protection Agreement of May, 193%. reading as followst
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¥ Section 10 (a) Any employee who is retained in the service of any carrier
involved in a particular coordination (or who is later restored to service from
the group of employees entitled to receive 8 coordination ellowance) who is re-
quired to change the point of his employment as rssult of zuch coordination and
is therefore required to move his place of residence, shall be reimbursed for ali
expenses of moving hie household and other personal effects and for the traveling
expenscé of himeell snd members of hie family, including living expenses. for
himselfl and his {amily and his own actual wage loss during the time necessary
for such trans/er, and for a reasonable timo thereafter, (not to exceed two work-
ing days), used in securing a place of residence In his new location. The exact
extent of the responsibility of the carrier under this provision and the ways and
means of trensportation shall be agreed upon in advance between the carrier re-
sponsible and the. organisation of the employee affected. No claim for expenses
under this Section shal] be allowed unless they are incurred within three years
from the date of coordination and the claim must be submitted within ninety (90)
days after the expenses are incurred. ‘

{b) If any such employee is furloughed within three years after changing
his point of employment as a resuit of ccordination and electa to move his place -
of residence back to hia original point of employment, the carrier shall sssume.
the expense of moving hia household and other personal eflects under the condi-

. tions imposed in paragraph (8) of this section,

(o) Except to the extent provided in _paragraph (b) changes in place of
yesidence rubsequent to the initial changes caused by ccordination and which
grow oub of the normal exercise of seniority in accordance with working agree-
ments are not comprehended within the provisions of this section ®

Section 10 =

, Any employee who is retained in the =ervice of the carrier, ar

who is later restared to service after being eligible to receive a monthly
dismissal allowance, who 1s required to change the point of his employment
as a result of a change in the carrler's operaticns for any of the reasons
set forth in Section 2 hereof, and is, therefare, required to move his -

plece of residence, shall be accorded the protective benefits set forth in
Section 11 of the Washingtom Job Protecticn Agreement of May, 1936, readin

as fpllaws: .
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® Bection 11 (8). The following provisions shall apply, to the extent they are
applicable in each instance, to any employee who la retained in the service of any -
of the carriers involved in a particular coordination (or who is later restored to
such. sbrvice from the group of employces entitled to receive a coordination al
lowance) who is required to change the point of his employment as a result of
such coordination and is therefore, required to move his place of residence:

1. I the employee owns his own home i in the locnlity from which he is
required to move, he shall at his optinn be reimbnrseil by his employ-
ing carrier for any loss suffered in the sale of his home for less than
its foir value. In cach case the fair value of the home in question
shall be determined as of a date sufficiently prior to the coordination.
to be unaflected thereby. The cmploying carrier shall in each in-
stance be afforded an opportunity to purchase the home at such fair
value before it is fold by the employee to any other party.

2. If the employee is under a contract to purchase his home, the employ-
ing carrier shall protect him against loss to the cxtent of the fair
value of any equity he may have in thé home ard in addition shall
relicve him from.any further obligations under his contract. }

3. If the employee holds an unexpired lesse of & dwelling occupied by
him as his home, the employing carrier shall protect him from all
loss and coet in securing the cancellsiion of his said leue

(b) Changes in place of residence mbeequent to the initial change caueed :
by coordination and which.grow out of the normal exercise of seniority in sccord-
ance with working agreements are not comprehended th.!nn the provisions of
this Section.

(e) No claim for loss ghall be paid under the provisions of this’ eect:on which
fs not presented within three years after the effective dste of the coordination

(d) Sbould a controversy arise in respect to the value of the home, the joes
sustained in ita eale, the loss under a contract for purchase, loss and cost in
‘securing termination of lease, or any other question in connection with these -
matters, it shall be decided through joint eonference between the representatives
of the employees and the carrier on whose line the controverey arises and in the
event they are unable to agree, the dispute may be referred by either party to a
board of three competent real estate appraisers, selected in the following manner: -
One to be selected by the representatives of the employees and the carrier,
respectively; thess two shall endeavor by agreement within ten days after their
appointment to select the third appraiser, or to select some person authorised to
name the third appraiser, and in the event of fallure to agree then the Chairman
of the Intersiate Commerce Commission ‘shall be requested to appoint the third
appraiser, A decislon of a majority of the appraisers shall be required and said
decision ahall be final and conclusive.” The ealary and expenses of the third or
neul.nl appraiser, including the expenses of the appraisal board, shall be borne
equnlly by the parties to the proceedings. All other expenses shall be paid by
the pasty incurring them, including the salary of the appraiser selected by such

party. "
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Section 11 -

Yhen positions are abolished as a result of changes in the carriler's
operations for any of the reasons set forth in Section 2 hereof, and all or
part of the work of the abclished positions is transferred to another location
or locations, the selection and assignment of forces to perform the work in
question shall be provided for by agreement of the General Chairman of the
craft or crafts involved and the carrier establishing provisions appropriate
for application in the particular case; provided however, that under the terms’
of the agreement sufficient employees will be required to accept ermployment
within their classification so as to insure a force adequate to meet the
carrier's requirements. In the event of failure to reach such agreément, the
dispute may be submitted by either party for settlement as hereinafter provided.

Section 12 -

Any dispute with respect to the interpretation or application of the
faregoing provisions of Sections 1 through 11 of this Article (except as de-
fined in Section 10) with Tespect to job protection, including disputes as to
whether a c?énge in the carrier's operations is caused ty one of the reasons
set forth in Section 2 hereof, or is due to causes set forth in Section 3 hereof
and disputes as to the protective benefits to which an emplcyee or employees ’
may be entitled, shall be handled as hereinafter provided. | '

(Entire ARTICIE I - EMPLOYEE PROTECTION - from
September 25, 196l Agreement)

ARTICLE I - SUBCONTRACTING

The wotk set forth im the classification of work rules of the
crafts parties to the Agreement ar, in the scope rule if there is no classi-
#{cation of work rule, acd all other work historically performed and generally
recognized as work of the crafts pursuant to such classification of work rules
or scope rules where apblicable, will not be contractad except Iin accoriance
with the provisions of Sections 1 through &4 of this Article II. In decermining
whether work falls within a scope rule or is historically performed and
generally recognized within the meaning of this Article, the practices at.

the facility involved will govern.

Section 1 - Appliczble Criteria -

Subcontracting of work, including unit exchange, will be done only
vhen genuinely unavoidable because (1) wmanagerial skills are not available on
the property but this criterion is not intended to permit subcontracting om
the ground that there are not availsble & sufficient number of supervisory
personnel possessing the skills norwmally held by such personnel; or (2)
skilled manpover ic not available on the property from active or furlouzhed
employees; or (3) essentiel equipment is pot available om the preperty; or
(4) the required time of completion of the work cannot be met with trhe skills,
personnel or equipment svailable on the property; or (5) such work cannot be -
performed by the carrier except at a significantly greater cost, provided )
the cost advantage enjoyed by the subcontractor is not besed on a standard
of vages below that of the prevailing wages paid in the erea for the type
of vork being performed and provided further that if work which is being
performed by railroad employees in & railroed facility -is subcontracted urder
this criterion, to erxployees regulerly sssizned at that facility at the time
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of the subcontracting will be furloughed as a result of such subcontracting.
Unit exchange as used herein means the trading in of old or worn equirment.
or component parts, receiving in exchange-nev, upgraded or rebuilt parts
but does not include the purchese of nev equipment or componeat paris. As
to the purchase of component parts which a carrier had been manufacturing
to e significant extent, such purchases will be gubject to the terms and
conditiong of this Article II. : : I

; Existing subcontracting rules and practices on individual properties
may be retained in their entirety in lieu of this Article V by the Organizations
by giving a notice to the Carriers involved at any time within 30 days after the

effective date of this Agreement.

(ARTICLE II - SUBCONTRACTING - Preamble and Section 1 from
ARTICIE V = Part A, of December h, 1975 Agreement)

Section 2 - Advancé Notice - Submission of Data - Conference -

If the carrier decides that in the light of the criteria specified
sbove it is necessary to subcontract work of a type currently performed by the
employes, it shall give the general chairman of the craft or crafts involved

- notice of intent to contract out and the reasons therefor, together with supporting
data. Advance notice shall not be required concerning minor transactions. The
General Chaiman or his designated representative will notify the carrier within
ten days from the postmarked date of the notice of any desire to discuss the
proposed action. Upon receipt of such notice the carrier shall give such repre-
sentative of the organization at léast ten days advance notice of a conference to
discuss the proposed acticn, If the parties are unsble to reach an agreement
at such conference the carrier may, notwithstanding, proceed to subcentract the
work, and the organization may process the dispute to a conclusion as hereinafter

provided.

Section 3 - Request for Information When No Advance Notice Given -

. If the General Chairman of a craft requests the reasons and supporting '
data for the subcontracting of work for which no notice of intent has been given,
in order to determine whether the ccntract is consistent with the criteria set
forth zbove, such information shall be furnished him promptly. If a conference
is requested by the General Chairman or his designated representative, it shall
be arranged at a mutually acceptable time and place. Any dispute as to whether
the contract is consistent with the criteria set forth in Section 1 may be processed

to a conclusian as hereinafter provided.

Section i - Machinery for Resolving Disputes -

Any dispute over the application of this rule shall be handled as
hereinafter provided. '

(Sections 2, 3 and b of ARTICLE II - SUBCONTRACTING from
o September 25, 1964 Agreement)
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ARTICLE II1 - ASSIGNMENT OF WORK - USE OF SUPERVISCRES =

NHone but mechanics or apprentices regular y employed as such shall do
mechanics! work as per the special rules of each craft except foremen at points
where no mechanics are employed. iHowever, craft work performed by foremen or other
supervisory employes employed on a shift shall not in the aggregate exceed 20
hours a week for one shift, ho hours a week for two shifts, or 60 hours for all

shifts, ' ;

If sny question arises as to the amount of craft work being performed
by supervisory employes, a joint check shall be made at the request of the
General Chalrmen of the organizations affected. Any disputes over the appli-
cation of this rule shall be handled as provided hereinafter.

in incumbent supervisor who assumec hlS present p051t10n prior to
October 15, 1962, at a point where no mechanic is erployed, may be retained in
»is present position. Hcwever, his replacements shall be subject to the preceding

paragraphs of this rulse.

(Entlre ARTICIE IIT -~ ASSIGMNMENT OF WORK - USE OF SUP“QVISORS -
from September 25, 194} Agreenent)

ARTICLE IV - OUTLYING POINTS

At points where there is not sufficient work to justify employing
a mechanic of each craft, the mechamic or mechanics employed at such peoints
will so far as they are capsble of doing so, perform the work.of any craft not
Raving a mechanic erplcyed zt that point. Anr dispute as te whether or not
there is sufficient work to justify employing a mechanic of each ecraft, and
any dispute over the designation of the craft to perform the available work
shall be handled as follows: At the request of the General Chairman of any
craft the parties will undertake a Joint check of the work done at the point, If
the dispute is not resolved by agreement it shall be handled as hereinafter provided
and pending the disposition of the dispute the carrier may proceed wlth ar contimee
its designatian, -

Exdsting rules or practices o 1nd1v1dua1 properties may be retalned by
the organizations by giving a notice to the carriers 1nvolved at any time within
90 days after the date of this agreement.

(Entire ARTICIE IV - OUTLYING POINTS = from
_ September 25, 196} Agreement)

ARTICLE V - COUPLING, INSPECTION AND TESTING

(a) In yards or terminals where carmen in the service of the carrier
operating or servicing the train are employed and are on duty in the departure
yard, coach yard or passenger terminal from which trains depart, such inspecting
,and testing of air brakes and appurtenances on trains as 1s required by the carrier
in the departure yard, coach yard, or passenger terminal, and the related coupling
of air, signal and steam hose incidental to such inspection, shall be performed by
the carmen.
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(b) This rule shall not apply to coupling of air hose between 1ocmot1ve
and the first car of an outbound train; between the caboose and the last car of an
outbound train. or between the last car in a "double-over" and the first car
standing in the track upon which the outbound train is made up.

(ARTICLIE V - COUPLING, INSPECTION AND TESPING - Paragraphs (a)
and (b) -~ from September 25, 196l Agreement)

(e¢) If as of July 1, 197L a railroad had carmen assigndd to a shift at
a departure yard, coach yard or passenger terminal from which trains depart, who.
performed the work set forth in this rule, it may not discontinue the performance
of such work by carmen on that shift and have employees other than carmen perform
such work (and must restere the performance of such work by carmen- if discontinued
in the interim), unless there is not a sufficient amount of such work to justify

‘employing a carman.

(d) If as of December 1, 1975 a railroad has a regular practice of
using.a carman or carmen not assigned to a departure yard, coach yard or passen=
- ger terminal from which trains depart to perform 2ll or substantially all of the
work set forth in this rule during a shift at such yard or terminal, it may not
discontinue use of a carman or carmen to perform substantially all such work.
during that shift wnless there is not sufficient work to justlfy‘ employing a

carman.

(e) If as of December 1, 1975 a railroad has a rsgular practice of
using a carman not assigned to a departure yard, coach yard or passenger ter-
minal from which trains depart to perform work set forth in this rule during a
shift at such yard or terminal, and paragraph (@) hereof is inapplicable, it may
not discontinue all use of a2 carman to perform such work during that shift unless
there is not sufficient work to justify employing a carman. :

(£) Any dispute as to whether or not there is sufficient work to justify
employing a carman under the provisions of this Article shall be handled as

follows:

At the request of the General Chairman of Carmen the parties
will undertake a joint check of the work done. If the dispute is
not resolved by agreement, 1t shall be handled under the provisions
of Section 3, Second, of the Railway Labor Act, as amended, and
pending disposition of the dispute, the railroad may proceed with
or continue its determination,

(g) This Article shall become effective 60 days after the effective
date of this Agreement.

(Paragraphs (¢), (d), (&), (£) and (g) of ARTICIE V - COUPLING, INSPECTION
AND TESTING = from ARTICLE VI - of December Ly 1975 Agreement) :

ARTICLE VI - RESOTUTION OF DISPUTES

Section 1 = BEstablishment of Shop Craft Special Board of Adjustment -

In accordance with the provisions of the Railway Labor .Act, as amended,
a Shap Craft Special Board of Adjustment, hereinafter referred to as "Board", i
hereby established for the purpose of adjusting and deciding disputes which may
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arise tnder Article I, Employee Protection, and Article II, Subcontracting, of this
agreement., The parties agree that such Board shall have exclusive authority to re-
solve all disputes arising under the terms of Articles I & II of this Agreement, as
amended by the Agreement of December ki, 1975, Awards of the Board shall be subject
to judicial review by proceedings in the United States District Court in the same
manner and subject to the same provisions that apply to awards of the National Rail.
road Adjustment Board. -

(ARTICLL VI - RESOLUTICH OF DISPUTES = Section 1 from
ARTICIE VIII - of December L, 1975 Agreement)

Sectian 2 - Gon51st of Board -

Whereas, Artlcle VI of the September 25, 196k Agreement provides for the
resolution of disputes arising under Articles I and II of said Agreement and Sec-
tion 2 of Article VI sets forth the procedure for the composition of the Board es~
tablished for the purpose of resolving such disputes. Under the terms of said
section the Board is to consist of two members appointed by the organizations
party to tha Agreement, two members appointed by the carriers varty to the Agree-
ment and a fifth member, a referee, appointed fram a panel of referees; and

Whereas, in November of 196l following an exchange of letters it was
further agreed by the parties to the Agreement to modify the terms of Section 2 of
Article VI by providing that instead of two members each party would appoint three
members with the understanding that in any function, two of the three members thus
appointed would serve; and

Whereas, during each of these transactions for composing the partisan mem-
bers of the Board and thereafter up until June and July of 1973 the organizations
party to the September 196l Agreement were all members of the Railway Employes'’
Department, AFI~CIO; and

Whereas, on June 1k and July 1, 1973, the International Association of
Machinists and Aerospace Workers and the Sheet Metal Workers International Associ-
ation respectively disaffiliated from the Railway Fmployes' Department, AFI-CIC
as a result of vwhich a dispute has arisen between the said disaffiliates and the
other four organizations party to the Agreement concerning the appointment of the
.organization members of the Board and handling of cases under Article VI involving
employees of the disaffiliates; and

Whereas, the organizations party to the Agreement have conferred and
agreed upon a procedure for resolv1ng said dispute which is acceptable to the
carriers party to the Agreement;

" NOW, THEREFORE, it is agreed that effective May 31, 1974, appointment
and functioning of partisan members of the Board under Section 2 of Article VI

shall be as follows:

1, Six members shall be appointed by the organizations party to the
Agreement and six members shall be appointed by the carriers party to the Agree-
ment. Two of the six persons designated to represent the organizations party to
the Agreement shall be appointed by International Association of Machinists and
Aerospace Workers and Sheet Metal Workers' International Association respectively
and the remaining four members shall be appointed on behalf of the other four
organlzatlons party to the Agreement by the Railway Employes' Department, AFL-CIO.

2. ZEach of the twelve partisan members of the Board so appointed shall
have the right to sit in all proceedings of the Board. The organizations and the

190



VA S I I S S S eeesd

carriers party to the Agreement further agree, however, that in the handling of
dispute cases before the Board a smaller panel of the twelve members may function .
and constitute a quorum for the resclution of such disputes, provided first, that
at least one organization and one carrier member shall sit and function in all
dispute cases before the Board; second, that regardless of the number of members
sittlng and functioning in dlspute cases, the unit method of voting shall prevail
and six votes shall be cast on behalf of the carrier and organization members re-
spectively; third, that in any dispute involving employees represented by the
International Association of Machinists and Aerospace Workers, the appointee of
that organization shall sit and function as a member of the Board; fourth, that .
in any dispute involving employees represented by the Sheet Metal Wbrkers Inter-
national Association, the appointee of that organization shall sit and function

as a member of the Board, and fifth, that in any dispute involving employees rep-
resented by an organization which is affiliated with the Railway Employes!' Depart-
ment, AFI~-CIC, at least one of the app01ntees of the Department shall sit and fune-

tion as a member of the Board.

(Section 5 of ARTICIE VI - RESOLUTION OF DISPUTES - from
| MEMORANDUM OF AGREEMENT dated May 31, 197h) '

Section 3 - Appointment of Board Members -

Appointment of the members of the Board shall be made by the respective
parties within thirty days from the date of the signing of this agreement,

Section L -~ Location of Board Office -

*The Board shall have offices in the City of Chicago, Illinois,

Section 5§ - Referees - Employee Protection and Subcontracting -

The parties agree to select a panel of six. potentlal referees for the
purpose of disposing of disputes before the Board arising urder Articles I and II
of this agreement. OSuch selections shzll be made within thirty (30) days from the
date of the signing of this agreerment. If the parties are unszble to agree upon
the selection of the panel of potential referees within the 30 days specified,
the Naticnal Mediation Board shall be requested to name such referees as are
necessary to fill the panel within 5 days after the receipt of such request.

Section 6 - Term of Office of Referees -

The parties shall advise the National Mediation Board of the names of
the potential refereses selected, and the National Mediaticn Board shall notify
those selected, and their'successors, of their selection, inferming them of the
nature of their duties, the parties to the agreerent and such infermation as it
may deem advisable, and shall obtain their consent to serve as a panel member.
Each panel member selected shall serve as a mermber until January 1, 1966, and
until each succeeding January 1 thereafter unless written notice is served by
the arganizations ar the carriers parties to the agreement, at least 60 days
prior to January 1 in any year that he is no longer acceptable. Such notice
shall be served by the moving parties upon the other varties to the agreement,
the rembers of the Board and the National Mediation 3cards If the referee in
question shall then te acting as a referee in any case pending before the Board,
he shall serve as a member of the Beard until the ccrpletion of such case.
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_ Section 7 - F:Llling Vacancies - Referees ~

In the .event any panel member refuses to accept such appointment, dies,
or becomes disabledso as to be unable to serve, is terminated in termure as
hereinzbove provided, or a vacancy cccurs in panel membership for any other
reason, his name shall immediately be siricken from the list of potential
referces, The menbers .of the Board shall, within thirty days after a vacancy
occurs, meet and select a successar far each member as may be necessary to restare
the panel to'full merbership, . If they are unsble to agree upon a successar
within thirty days after such meeting, he shall be appcinted by the Naticnal

Mediation Board.
Section 8 = Jurisdiction of Board -

The Board shall have exclusive jurisdictian over disputes betwéén the
parties grou:.ng out of grievances concerning the interpretation or zpplication of
Article I , Employee Protection, and Article II, Subcontracting.

;Sectu.on 9 - Submission of Disputa =

. Any dispute ans:.ng urder .Arta.cle I, Employee Protection, and Article II,
Subcontracting, of this agreement, nct settled in direct negeotiations magy be
submitted to the Board by either party, by notice to the other party and to the

" Board.

(Sec‘t.lons 3, L, 5, 6, 7, 8 and 9 of ARTICLE VI - RESOLUTION OF DISPUTES =
from September 25, 194; Agreement)

Section 10 - Time Iimits for Submission ~

" Within 60 days of the postmarked date of such notice, both parties
shall send 15 coples of a writtenm submission to their respective members of the
Board., Copies of such submissians shall be exchanged at the initial meeting of

the Board to consider the dispute.

(Section 10 of ARTICIE VI = RISOIUTION OF DISPUTES «~ from
- ARTICIE VIII - of December L, 1975 Agreement)

Secticm 11 = Content of Submission =

Each written submission shall be limited to the material submitted by
the parties to the dispute on the property and shall include: _ .

(a) The question or questions in issuej
(v) Statement of facts 3
(¢) Position of employee or employees and relief requested;

(d) Position of campany amd relief requested.
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Section 12 - Failure of Agreement - Appointrent of Referee =

If the merbers of the Board are unable to resolve the d:Lspute within
twenty days from the postmarked date of such submission, either rmember of the
Doard may roquest the National Mediation Board to appoint a merber of the panel
of potential referees to sit with the Board. The National Mediation Board shall
make the appointment within five days after receipt of such reqt..est and notify
the memers of the Board of such cppointment promptly after it is made, Copies
of both submissions shall promptly be made avzilable to the rei‘eree. ‘

Section 13 = Procedure at Board Meetings «

The referee selected shall preside at meetings of the Board and shall
be designated for the purpose of a case as the Chairman of the Board. The Board
shall hold a meeting for the purpose of deciding the dispute within 15 days after
the appointment of a referee. The Beard shall conslider the written submission
and.Televant agreements, and no aral testimony o other written iaterial will be
recelveds A majority vote of all members of the Board shall te required for a
ogecasion of the Board, A partisan member of the Board may in the absence of his -
partisan colleague vote on behalf of both., Decisions shall be made within thirty

" days from the date of such meeting,

Section Ui - Remedy -

- (a) If there is a claim for wage loss on behalf of a named claimant,
arising out of an alleged violation of Article II, Subcontracting, which is sus-
tained, the Board's decision shall not exceed wages lost and other benefits

necessary o ma.'ke the employee whole,

(Sections 11, 12, 13 and. 1Ui(a) of ARTICIE VI - RESOLUTION OF DISPUTES -
from September 25, 1964 Agreement)

(b) If the Board finds that the Carrier violated the advance notice
requirements of Section 2 of Article II, the Board may award an amount not in
excess of that produced by -multiplying 10 of the man-hours billed by the cone
tractor by the weighted average of the straight-time hourly rates of pay of
the employees of the Carrier who would have done the work.

The amounts awarded in accordance with this paragraph (b) shall be
divided equitably among the claimants, or otherwise distributed upon an equi-
table basis, as determined by the Board. .

(Sectian 1(b) of ARTICIE VI - RESOLUTION oF DISFUTES - from
ARTTCLE V - Part B. of December L, 1975 Agreement)

Section 15 - Final and Binding Character =

Decisions of the Board shall be final and binding upon the parties to
the dispute. In the event an Award is in favor of an employee or employees, it
shall specify a date on or before which there shall be compliance with the Award.
In the event an Award is in favor of a carrier the Award shall include an order

to the employee or employees stating such determinationm,

(Section 15 of ARTICLE VI - RESOLUTION OF DISPUTES - from
ARTICLE VIII - of December L, 1975 Agreement)
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Section 16 - Extension of Time Limits -

The time limits specified iIn this Article may be extended only by
mutual agreement of the parties.

Section 17 - Records -

The Board shall maintain a camplete record of all matters submitted
to it for its con51derat10n and of all findings and decisions made by it,

Section 18 - Pavment of Corpensation =

The parties hereto will assume the .compensation, travel expense and
other expense of the Board members selected by them. Unless other arrangements
are made, the office, stenographic and other expenses of the Becard, including
compensation and expenses of the neutral merbers thereoi‘, shall be shared

equally by the parties.

Section 19 - Disputes Referred to Adjustment Board =

Disputes arising under Article III, Assignment of Work - Use of
Supervisors, Article IV,,Outlying Points, and Article V, Coupling, Inspection
and Testing, of this agreement, shall be handled in accordance with Section 3

of the Railway Labor Act, as amended.

(Sectlons 16, 17, 18 and 19 of ARTICLE VI - RESOLUTION OF DISPUTES -
from September 25, 196l Agreement)

Under the provisions of Article VI, Section 19, disputes
arising under Article III - Assignment of Work, Article IV - Out-
lying Points, and Article V - Coupling, Inspection and Testing,
are to be handled in accordance with-Section 3 of the Railway
Labor Act. It is clear that with respect to such disputes subject
to handling under Section 3 of the Act any claim or grievance is
subject to the time limits and procedural reguirements of the Time

Limit on Claims Rule.

' A different situation exists with respect to. disputes
arising unde. Article I - Employee Protection, and Article II -.
Subcontracting. Article VI provides a "Shop Craft Special Board
of Adjustment" for the purpose of adjusiting and decidin7y disputes
arising out of those two Articles (Article VI, Section 1), and
specifically provides (Article VI, Section 8) that the Board shall
have exclusive jurisdiction over disputes between the parties grow-
ing out of grievances concerning the interpretation or application

of those two Articles.

During our negotiations, it was understood by both parties
that disputes under Articles I and II need not be progressed in the
"wsual manner" as required under Section 3 of the Railway Labor Act,
but could be handled directly with the highest officer in' the
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" interest-of expeditious handling. BSections 10 through 13 set ap
special time limits to govern the handling of, submissions to the
Spec1al Board, thus providing special procedures which are intended
to supersede the provisioris of the standard Time Limit Rule. There-
fore, such disputes being processed to a conclusionh through the
Shop Craft Special Board are not subject to the prbV151ons of the
standard Tlme Limit Rule

However, if there should be any claims filed for wage
loss on behalf of a named claimant arising out of an alleged vio-
lation of Article II =~ Subcontracting (See Section 14 of Article
Vi), such claims for wage loss should be filed promptly and
within sixty days of the filing of the alleged violation of
Article II - Subcontracting, with the same carrier officer as
to whom such violation of Article II was directed by the General
Chairman of the craft or crafts involved, or his representative.

. If such claim is a continuous one, it cannot begin to run prior
to the date the claim is presented. If the alleged violation of
Article IT - Subcontracting, is then submitted to the Shop Craft
Special Board of Adjustment it will be considered that the spec1al
procedural provisions of Article VI have been complied with.

Failure to handle as set forth in the preceding_para-
graph shall not be considered as a precedent or waiver of the con-
tentioris of the carriers or employes as to other similar claims.

This understarnding is a supplement'to Article VI of the
September 25, 1964 Agreement and will become effective as of this
date.
(¥rom MEMORANDUM OF UNDERSTANDING
dated January 7, 1965)

ARTICIE VII - EFFECT OF THIS AGREEMENT

This agreerent is in full and final settlement of the dispute growing
out of notices served on the carriers listed in Exhibits A, B and C on or about
October 15, 1962; and out of proposals served by the individual railrcads on
organization representatlves of the employees involved on ar about November 5,
1962, and Articles II, III and IV of proposals served by the individual railroads
on organization representatives of the employees involved on or about June 17,
1963. This agreement shall be construed as a separate agreement by and on behalf
of each of said carriers and i1ts employees *epresented by each of the organizations
signatary hereto, :

(Entire ARTICLE VII - EFFECT OF THIS AGREEMENT - from
September 25, 198l Agreement)
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ARTICLE VIII - EFFECTIVE DATE

‘ The provisions of this agreement shall become effective November 1, 196k, '
and shall continue in effect until January 1, 1966, and thereafier until changed or
modified in accordance with the provisions of the Railway Labor Act, as amended.

(The remaining sentence of ARTICLE VIII - EFFECTIVE DATE - of the September 25,
196l Agreement as well as the provisions of ARTICLE IX - GENERAL PROVISIONS =
Section 2 ~ Effect of this Agreement - of the December L, 1975 Agreement dealing
with the existing moratoria, have been omitted,) ' _

ARTICLIE IX - COURT AFPPROVAL

This agreement is subject to appraval of the courts with respect to
carriers In the hands of receivers or trustees. '

SIGNED AT WASHINGTON, D. C., THIS 25TH DAY OF SEPTEMEER, 196,

(SIGNATURES OMITTED)
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SECTION 7 (c)

September 25, 1964 Agreement,
Modified by PEB 219, with Interpretations
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ARTICLE VI - SUBCONTRACTING
_ Prbvisions of Article VI - Subcontrécting_ are attached as Exhibit “A".

l. The first paragraph clearly provides that Article I, Sﬁbcontracting, as
amended., is‘ further arﬁended to implement the report and recommendafiohs of
Presidential Emergency Board No. 219 as interpreted and blariﬁed by Specié} Board 102-.
29, | | | |

It is to be noted that the PEB Report and recommendations, as well as,
the guestions and answers as interpreted and clarified by Special Board 102-29 weré

speciﬁcalrly incorporated into Article VI - Subcontracting and we should make sure when

we are faced with a subcontracting issue we should not only refer to the agreement

tor support, but Valso, to the report and recommendations, as well as, the quéstidns and

answers and use them, if possible, to further substantiate a subcontracting violation,

ARTICLE I1 - SUBCONTRACTING

The following improvements and/or amendments were obtained in the

11-27-91 (PEB 219) agreement.
The maintenance and repair of equipment which has been historically (nbt

necessarily exclusively) maintained and repaired by a Carriers own employees, no

matter how purchased or made available to the Carrier, shall not be contracted out

by the Carrier except in the manner specified. In determining whether work falls within

either of the preceding senténces, the practices at the facility involved will govern.
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In regard to the above paragraph, PEB 219 and Special Board 102-29

Clariﬂcation_and In_terpretaﬁon to Carriers Request Nos. 22, 23 and 24, found on pages

" 40and 41 of the Special Board (102-29) Report which Is attached hereto as Exhibit "B"
clearly interprets Carriers restnctlons on ontracting out, novel arrangement s and.

warrang arrangements
Sectlon 1. - Applicable Criteria

Sectlon 1 sets forth certam cntena under which a Carrler is contractually

permitted to send work off the property. Any action taken by the Carner in _sendlng work
" off the property not covered by the criteria set forth in Section 1, including the criteria

as set 'fofth and interpreted or clarified by Special Board (102-29). .

Section 2. - Advance Notice-Submission of Data-Conference
| Provides for adv_ance notice by the Carrier to the G'en-era'l Chairran
| reg.ard_ing any subcontracting of work of a type cufrently perforﬁ_wed by the employees,
as well as, reasons and supporting data sufficient to enable the G'ener.all,"Cheirr.rian to
-make a determination | | “
| Advance notice is not reqmred concerning mlnor transactuons |

A minor transactlon |s def ned for purgoses of notlc e as on tem of repai

requiring eight man hours or less to perform (unless the partles agree on a different

definition) and which occurs at a location where mechanics of the affected craft,

gecialize’d equipment, __pare units or parts are not available or cannot be made |

. available wnthln a reasonable tlme
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Except in emergencies, the Carrier shall not consummate a binding
~ subcontract until the expédited procedure has been implemented and thé arbitratbr has
determined that the subcontract is permissible.
Emergencies are defined.

Sectlon 3, - Hequest for Informatlon When No Advance Notlce Given

" Provides procedure to be followed if the Carrier subcontracts work |

without the proper notice.

Also provides for procedure to be followed COhcerning Carriers’ al!eged

failure to provide notice of intent or to provide sufficient data in a timely manner.

_S_ei:tion 4. - Establishment of Subcontractinq Expedited Arbitration Panels

Provides arbitrators shall be compensated by the parties.

See Brief Synopsis on time limits attached as Exh‘ibit' "CH,

Sectlon 5. - Consist

Provndes for 6 neutral arbitrators to be selected unless the pa rties

agree to a different number.
Section 6. - Location
, Provides Hearings and other meetings of arbitrators from the-expedited

panels shall be at strategic locations.

Section 7. - Referees

Provides if parties‘ cannot agree to 6 neutrals within 30 days from the

date the parties establish a panel the National Mediation Board (NMB) shalll be

requested to fumish names of 12 arbitrators within 5 days after the receipt of such request.

200



VA S I I S S S eeesd

The parties will use alternate striking of names until 6 is agreed upon

to fill the panel.
 Neither party shall oppose or make any objection to the NMB

concerning a request for such a panel.

Sectjon 8. - Filling Vacancies -

Provides filing of Referee vacancies on the expedited 'panels by

following same procedures as contained in Section 7.
Section 9. - ;:ontent of Presentations R |
Provides arbitrator cannot consider any evidence not exchanged by -
the pa.r'ties at least 48 hours before the commencement of the hearing. Other rules

governing the scope and content of the presentations shall be established by the parties
and if they can't agree then such rules will be set by the arbitrator.

Sectlon 10. - Procedure at Board Meeling__

See Brief Synopsis of trme limits attached as Exhibit "C*, which sets forth

the time procedures

Also provides procedural rules governing the record and heanngs shall
be determined by agreement of the- parties and by the arbltrator if the parties cannot
agree. |

Section 11. - Remedy

Provides in (a) that a claim for wage loss on behalf of a named claimant,
which is sustained the arbitrators decision shall be for wages lost and other benefits

necessary toc make the employee whole.
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Provides in (b) if the arbitrator finds Carrier violated the advance notice -
requirements of Séc;tion 2 (in non-emergency situations) he shall awa_rdaﬁ amount equél
to 50% of the man hours billed by the contractor by the‘_ weighted avérage of' thé straight
time hourly rates of .péy of fhe employees of tﬁe Carrier who would have done the WOrk,
provided homlr.ever, wherethe Carrief violated both the ;'lotice fequirement and_w'rongfully
contracted the work the multiplier shall be 10%. )

Simply if the Ca_rrier violates the notice reqdiremén,ts it is '50%. .
If the Carrier violates both the notice requirements and wrongfully subcontraqts»

the work it is 110%.‘

Section 12. - Final and Binding Character

Provides decisions of the Board shall be final and binding subject to
judicial enforcement and review which apply to awards of the National Railroad
Adjustment Board. - | | |

| Also the award, if in favor of the employee, or employee; shall sp ecify

a date on or before. which Carrier will 'cromgp_ly with the award.

Both Carrier and Organization agree to apply the decision of an arbitrator

in a case arising, which involves substantially similar situations and similar grievances.

Section 13. - Disputes to Other Boards

~ Provides _disputesimder Article I, Article Ill, Article IV and Article V shall

not be subject to the ex_peditéd panels.
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Disoutes under Articles | and Il are further covered under June 1, 1993 -
‘Agreement attached as Exhibit "D". |

- Also Civil Action No. 93-0844 - Settlement Agreement attached as Exhibit

IIEII'

We also do not want to forget application of suboontracting on
Burlington North_ern Railroad, Southern Railway and Soo Line Ftailroad, if they do not go

to national handling.

Further, we do not want to forget that the September 25, 1964

‘Agreement, as amended, should be construed as a separate agreement by and on

behalf of each Organization and its employees signatory- to the ag‘reement.

| We should not forget Slde Letter No. 7 of the November 27, 1991 (PEB
219) Agreement prov:des Article I! disputes can be taken to Pubhc Law Board
Also Settlement Agreement (Civil Action No. 93-0844) was for one year
(October 18, 1993 to October 18, 1994) and provrded, in pertinent part, that_w_e could |
take Article Il cases to a Public Law .Board and the NMBI-w'ouId_ compensate the
Referees. As long as the NMB contin-_ues to pay the Referees we sh’ould' not porsue the
matter in Court. However as Mike Wolly nandled the matter for us i'n‘ Court, | suggest

we discuss the matter with him just in case the NMB balks on paying for Referees in’

future oases'.
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EXHIBIT "A"
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Article VI - SUBCONTRACTING

Article I, Subcontracting, of the September 25, 1964 National Agreement, as amended, is
further amended as follows to implement the report and recommendation of Presidential Emergency
Board No. 219, as interpreted and clarified by Special Board 102-29, and that report and recom-
mendations as well as the questions and answers that interpret and clarify them are specifically
incorporated herein by reference:

Article Il — Subcontracting

The work set forth in the classification of work rules of the crafts parties to Imposed Agreement
or, in the scope rule if there is no classification of work rule, and all other work historically performed
and generally recognized as work of the crafts pursuant to such classification of work rules or scope
rules where applicable, will not be contracted except in accordance with the provisions of Sections 1
through 4 of this historically (not necessarily exclusively) maintained and repaired by a carrier’s own
employees, no matter how purchased or made available to the carrier, shall not be contracted out by the
carrier except in the manner specified. In determining whether work falls within either of the preceding
sentences, the practices at the facility involved will govern.

Section 1 — Applicable Criteria

Subcontracting of work, including unit exchange, will be done only when genuinely
unavoidable because (1) managerial skills are not available on the property but this criterion is
not intended to permit subcontracting on the ground that there are not available a sufficient number
of supervisory personnel possessing the skills normally held by such personnel; or (2) skilled
manpower is not available on the property from active or furloughed employees; or (3) essen-
tial equipment is not available on the property; or (4) the required time of completion of the
work cannot be met with the skills, personnel or equipment available on the property; or (5) such
work cannot be performed by the carrier except at a significantly greater cost, provided the cost
advantage enjoyed by the subcontractor is not based on a standard of wages below that of the pre-
vailing wages paid in the area for the type of work being performed and provided further that if
work which is being performed by railroad employees in a railroad facility is subcontracted under
this criterion, no employees regularly assigned at that facility at the time of the subcontracting will
be furloughed as a result of such subcontracting. Unit exchange as used herein means the trading
in of old or worn equipment or component parts, receiving in exchange new, upgraded or rebuilt
parts, but does not include the purchase of new equipment or component parts. As to the purchase
of component parts which a carrier had been manufacturing to a significant extent, such purchases
will be subject to the terms and conditions of this Article II.
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Section 2 — Advance Notice — Submission of Data — Conference

If the carrier decides that in the light of the criteria specified above it is necessary to
subcontract work of a type currently performed by the employees, it shall give the General Chair-
man of the craft or crafts involved notice of intent to contract out and the reasons therefore, together
with supporting data sufficient to enable the General Chairman to determine whether the contract is
consistent with the criteria set forth above.

Advance notice shall not be required concerning minor transactions. A minor transaction
is defined for purposes of notice as an item of repair requiring eight man-hours or less to perform
(unless the parties agree on a different definition) and which occurs at a location where mechanics
of the affected craft, specialized equipment, spare units or parts are not available or cannot be made
available within a reasonable time.

The General Chairman or his designated representative will notify the carrier within ten
days from the postmarked date of the notice of any desire to discuss the proposed action. Upon
receipt of such notice the carrier shall give such representative of the organization at least ten days
advance notice of a conference to discuss the proposed action.

If no agreement is reached at the conference following the notification, either party may
submit a demand for an expedited arbitration within five working days of the conference. Except in
emergencies, the carrier shall no t consummate a binding subcontract until the expedited procedures
have been implemented and the arbitrator has determined that the subcontract is permissible, unless
the parties agree otherwise. For this purpose, an “emergency” means an unforeseen combination
of circumstances, or the resulting state, which calls for prompt or immediate action involving
safety of the public, employees, and carriers’ property or avoidance of unnecessary delay to carri-
ers’ operations.

Section 3 — Request for Information When No Advance Notice Given

If the General Chairman of a craft requests the reasons and supporting data for the sub-
contracting of work for which no notice of intent has been given, in order to determine whether
the contract is consistent with the criteria set forth above, such information shall be furnished him
promptly. If a conference is requested by the General Chairman or his designated representative,
it shall be arranged at a mutually acceptable time and place. Any dispute as to whether the
contract is consistent with the criteria set forth in Section 1 may be processed to a conclusion as
hereinafter provided.

Disputes concerning a carrier’s alleged failure to provide notice of intent or to provide
sufficient supporting data in a timely manner in order that the General Chairman may reasonably
determine whether the criteria for subcontracting have been met, also may be submitted to a member
of the arbitration panel, but not necessarily on an expedited basis. In the event the parties are unable
to agree on a schedule for resolving such a dispute, the arbitrator shall establish the schedule.
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Section 4 — Establishment of Subcontracting Expedited Arbitration Panels

The parties shall establish expedited panels of neutral arbitrators at strategic locations
throughout the United States, either by carrier or region. Each such panel shall have exclusive
jurisdiction of disputes on the carrier’s system or in the applicable geographical region, as the case
may be, under the provisions of Article 11, Subcontracting, as amended by this Imposed Agreement.
The members of each of those panels shall hear cases or group of cases on a rotating basis. Arbitra-
tors appointed to said panels shall serve for terms of two years provided they adhere to the prescribed
time requirements concerning their responsibilities. These arbitrators shall be compensated for their
services directly by the parties.

Section 5 — Consist

Six neutral arbitrators shall be selected for each subcontracting expedited arbitration panel,
unless the parties shall agree to a different number.

Section 6 — Location

Hearing and other meetings of arbitrators from the subcontracting expedited arbitration
panels shall be at strategic locations.

Section 7 — Referees

If the parties are unable to agree on the selection of all the arbitrators making up a panel
within 30 days from the date the parties establish a panel of neutral arbitrators, the NMB shall
be requested to supply a list of 12 arbitrators within 5 days after the receipt of such request. By
alternate striking of names, the parties shall reduce the list of six arbitrators who shall constitute
the panel. Neither party shall oppose or make any objection to the NMB concerning a request for
such a panel.

Section 8 - Filling Vacancies

Vacancies for subcontracting expedited arbitration panels shall be filled by following the
same procedures as contained in Section 7 above.

Section 9 — Content of Presentations

The arbitrator shall not consider any evidence not exchanged by the parties at least 48
hours before the commencement of the hearing. Other rules governing the scope and content of
the presentations to the Panels shall be established by further agreement of the parties or by the
arbitrator if the parties fail to reach an agreement.

Section 10 — Procedure at Board Meetings
Upon receipt of a demand under Section 2 of the Article, the arbitrator shall schedule a hearing

within three working days and conduct a hearing within five working days thereafter. The arbitrator
shall conclude the hearing not more than 48 hours after it has commenced. The arbitrator shall issue
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an oral or written decision within two working days of the conclusion hearing. An oral decision
shall be supplemented by a written one within two weeks of the conclusion of the hearing unless the
parties waive the time requirement. Any of these time limits may be extended by mutual agree-
ment of the parties. Procedural rules governing the record and hearings before the Panels shall be
determined by further agreement of the parties or by the arbitrator if the parties fail to reach an
agreement.

Section 11 — Remedy

(@) If there is a claim for wage loss on behalf of a named claimant, arising out of an alleged
violation of this Article, which is sustained, the arbitrator’s decision shall not exceed
wages lost and other benefits necessary to make the employee whole.

(b) If the arbitrator finds that the carrier violated the advance notice requirements of Sec-
tion 2 [in non-emergency situations], the arbitrator shall award an amount equal to that
produced by multiplying 50% of the man-hours billed by the contractor by the weighted
average of the straight-time hourly rates of pay of the employees of the carrier who
would have done the work, provided however that where the carrier is found to have
both failed to consult and wrongfully contracted out work, the multiplier shall be 10%
rather than 50%. The amounts awarded in the accordance with this paragraph shall be
divided equally among the claimants, or otherwise distributed upon an equitable basis,
as determined by the arbitrator.

Section 12 — Final and Binding Character

Decisions of the Board shall be final and binding upon the parties to the dispute. In the
event an Award is in favor of an employee or employees, it shall specify a date on or before which
there shall be compliance with the Award. In the event an Award is in favor of a carrier the Award
shall include an order to the employee or employees stating such determination. The carrier agrees
to apply the decision of an arbitrator in a case arising on the carrier’s property which sustains a
grievance to all substantially similar situations and the Organization agrees not to bring any grievance
which is substantially similar to a grievance denied on the carrier’s property by the decision of the
arbitrator.

Decisions of arbitrators rendered under this Article shall be subject to judicial enforcement
and review in the same manner and subject to the same provisions which apply to awards of the
National Railroad Adjustment Board.

Section 13 — Disputes Referred to Other Boards

Disputes arising under Article I, Employee Protection, Article 111, Assignment of Work —
Use of Supervisors, Article 1V, Outlying Points, and Article V, Coupling, Inspection and Testing
shall not be subject to the jurisdiction of any Subcontracting Expedited Arbitration Panel.

Disputes under Article 11 need not be progressed in the “usual manner” as required under
Section 3 of the Railway Labor Act, but can be handled directly with the highest officer in the
interest of expeditious handling. This Article sets up special time limits to govern the handling of
cases before the expedited arbitration panels, thus providing special procedures which are intended
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to supersede the provisions of the standard Time Limit Rule. Therefore, such disputes being
processed to a conclusion through the expedited arbitration panels are not subject to the provisions
of the standard Time Limit Rule.

If there should be any claims filed for wage loss on behalf on a named claimant arising out
of an alleged violations of Article II - Subcontracting, such claims for wage loss should be filed
promptly and within sixty days of the filing of the alleged violation of Article II — Subcontracting,
with the same carrier officer as to whom such violation of Article Il was directed by the General
Chairman of the craft or crafts involved, or his representative. If such claim is a continuous one,
it cannot begin to run prior to the date the claim is presented.

Failure to handle as set forth in the preceding paragraph shall not be considered as a precedent
or waiver of the contentions of the carriers or employees as to other similar claims.

* * % %

Article VI of the September 25, 1964 Agreement, as amended, is further amended to delete (a)
all references to Article Il — Subcontracting, and (b) Section 14 — Remedy (and to renumber the
subsequent sections accordingly).
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(EXECUTIVE ORDER NO. 12714)

Established pursuant to House Joint Resolution 222
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railroads represented by the - National Carriers’
Conference Committee of the National Railway Labor
Conference and certain of their employees.
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210



VA S I I S S S eeesd

Is it intent of PEB Né. 219 ﬁhat‘orqanizationé be barred
ffrom'-sérving' and progressing Sectibn 6 notices in regard to'
ameliorating effects of line sales, where 1cC hﬁs exembted such
, sale# from impositionlof employee protection? . |
.dlarification or Intégp;gtatibn of the Special Board

The response to this request is the samé as the response to

BLE Request No. 4.
C.__The Shop Craft Oorganizations

Shop Cra Request No. 1

Does the PEB’s recommendation regardihg' "requesfs ... to
establish a skill differential for specific work" -include the
IBF&0O’s proposal to create é differential‘té be paid employees when
they are assigned to perform eﬁgine hostling and heavyaequipment-‘

operation work?

_Clg;ificgtign or Inte:pretatigg-gf the spggigl goagg

" The PEB intended that the IBF&O should be included in the

studf of skill differentials.

Shcp Craft Request No.lz

Does the PEB’s recommendation regarding computation of COLA -
adjustments beginning July 1, 1995 means that COLA allowances shall.
be paid ' to employees semi-annually, provided that the CPI-W

increases at least 1.5% semi-annually (3% annually), with each .3
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,int increase generating a 1 cent allowance up to a cap of 2.5%
féemi-annually (5% annually). _
Clarifjcation or Interpretation of the Special Board et

The response to this request is the same as the response to

BLE Request'No. 4.

Shop Craft Request No. 3

Does the PEB’s recommendarion that "the parties should be
guided‘by their corresponding practices in the last round of
agreenents" in 1mp1ement1ng the cost-of-living adjustments after
January 1, 1995 means that those allowances should be rolled into

basic rates of pay prior to changes in those rates in the next

agreement?

Clarification or Interpretation of the Special Board

The response to this request is the same as the response to

BLE Request No. 5.

Sho Cra t _Reguest No

Does the definition of covered work which the PEB recommended
be included in the revised subcontracting prov151ons of the -
September 25, 1964 Agreement means that EPPAs and similar

arrangements are brought within the scope of the Agreement?

Clarification or Interpretation of the Special Board

The PEB intended that EPPAS and similar arrangements are

within the scope of the September 25, 1964 Agreement.
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Shop Craft Request No, 5

~ Is the PEB’s recommended Enhanced Penalty for Violating the
- Advante Notice'Requirements of the Septenber 25, 1964 Agreement
meant to Not Dilute the Existing Make-Whole Remedy for Improper

Subcontracts?
Clarification or Interpretation of the Speci oa

The PEB intended to increase the incentive for individual
carriers to consult with the approprinto orqaninations prior to
contracting out work and to make individual employees whole for

loss of wages because of unauthorized contracting out of bargaining

unit work. However, PEB intanded that wvhere the carrigr both tailed-

—_—
to consult apd wrongfully contracted out work the 10 percent

R

penalty which presently exists should continue.

Bhop Craft Request No. €&

Does the PEB’s recommended relaxation of existingrﬁork rules

allow the carriers to assign an unlimited amount of such work

across craft lines?
Clarificati o Inte etat o of the Specia oard

The PEB intended to allow two hours of incidental work per

amployee per shift.

Shop Craft Regquest Noi 7

Does the PEB’s recommended expansion of the incidental work
rule provisions in the other shop unions’ agreements not cover the

unskilled employees represented by IBF&0?
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Clarification or Interpretation of the Special Board

The fnn‘intended that skiiled’IBrad‘employees be included in

the éxpansion of the incidental work rule provisionms.

Shop Craft Request No. 8
. |

Is it correct that the moratorium recommendéd by the éEB does
not extend beyond notices of propésals which-relate“to $ubjects
cover'ed- by the agféemént or which wéré included in naticnal
handliﬁg and which will be withd:awn as a result of the agreement?
Clarificatidn or Interpretaticn of the Sgeciél Board |
_ The“response-tb this request is the sane‘asfthe response to

BLE Request No. 14.

D._Transportation Communications International

Unien-Carmen Division

Carmen Request
It is the request of TCU - Carmen Division that the following

1anguagé'be added to sﬁbpafagraph (a) (1) of'Section H of the
recommendations: or perfdrmed in any manner on carrier prdpefty-by
other than carrier_eﬁpioyees.

dces this Special Board agree that the addition of tne'abcve
language would more fully set forth the intent of PEB'ilS; or is
the language contained in PEB 219's recommendatioﬁs adequate to

fully cover all aspects of the TTX dispute?
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Request No. 20

Does the criterion "consisten£ with industry pracfice" refer
to practices that are evolving in the industry to resolve the
problem of ground crew overmanning, rather than to provisions in
the majority of UTU agreements, which are the c;use of the
oﬁermanning'problem'that PEB 219 recommended be resolved? |

Clarification or Interpretatjon of the Special Board

The response to this request 1svtha same as the responsé to‘

UTU Request No. 3.

Request No. 21

Under PEB 219's recomﬁendation that "the entire subject of
crew consist agréements" be re-opened in 1local negbtiations,and
arbitration, may carriers pfopose‘eliminatidn of attfition and
“frée exercise of seniority" provisions, special allowances and
produéfi#ity funds, train-length, car-count and work restrictions,
and other conditions on the right to operate with réduced;érews
that perpetuate overmanning-and increase its costs?

" Clarification or Interpretation of the Special Board

The PEB did not intend that the carriers be allowed to propose:

elimination of special allowances and productivity funds.

‘Request No, 22
PEB 219 recommended that Article II of the September 25, 1964

national agreement with the shopcraft organizations be revised to

provide that "(t)he maintenance and repair of equipment which has
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been historically (not necessarily exclusively) maintained and
repaired by a carrier’s own employees, no matter how purchaéed or
made ‘available to the‘carrier, should not be contractéd out except"
in accordance with Article ITI. Does that change in the description
of the carrier work that can be contracted under Article IT change
the defin@tion of "contracting,® itself,lto include‘work that the

carrier does not control?

Clarification or Interpretation of the Special Board

The PEB intended to curtail the contracting out of work where
it could be done in house at a competitive cost to the greateﬁt
extent possible.‘ Accordingly,rwhile a barrier is not required to
have ﬁorkfperformed in house where it historically did not, and
presently does not control that work, it was the intention of the
PEB to make it impossible for the carriers to cdrcumvent the
contracting out limitation by the creation of noval arrangements
such as EPPAs which have the effect of removing work historically

done by bargaining unit members.

Request No. 23

Does PEB 219’s refgrence'to "equipment . . ., no matter how
purchased . . ."(see Question 22 above) cover équipment purchased

under warranty where the warranty period has not yet expired? 2).

Clarificatioﬁ or Interpretation of the Special Board

The PEB intended that only customary warranty arrangements be

allowed to continue.
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Request No, 2
What issue d1d PEB 219 mean to resolve by 1ts reference to

"equlpment . . . no matter how purchased or made available to the

carrier"? (see Question 22 above).
c arificatio or Interpretatio of the Special Board
The PEB intended to limit a carrier’s right to contract out

work that ordinarily would be performed on the property.

Request No.

Do the rules and procedures recommended by PEB 219”regarding
subcontracting of mechanical work apply before the - expedited
arbitration panels are in place-and preparéd to function? |
Clarification or Inter rétation of the S écia Board

Under Public Law 102-29 the recommendations of fhé PER will

become effective on July 29, 1991, unless previously modified by

this Board or by the parties.

ﬁe est No. 26
Is a carrier entitled to consummate proposed contracts for
mechanical work when an expedited arbitration panel fails‘ to:

function due to reasons other than the fault of‘the'carrier?‘

Clarification or Interpretation of the Special Board

The PEB d1d not intend that a carrier has authorzty to act

un;laterally.
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Request No. 27
Under the shopcraft subcontracting recommendations, may a

carrier establish a single eXpedited arbitration panel for its
entire system, or if it chooses, may it join with other nearby

carriers to create regional panels?

Clarification or Interpretation of the Special Board

The PEB intended that the arbitration panels be established

jointly.

Request No. 28

Under the shopcraft subcontracting recommendations, are the
parties required to exchange copies of any submission provided to

the arbitrator at least 24 hours prior to the hearing’s convening?

Clarification or Igte;gretgtjon of the Special Board

The PEB intended that the procedures for submissions and other
matters involving expedited arbitration be determined by the

regional arbitration panels.

Regquest No. 2

PEB 219 recommended that "Compensation'to named claimants for
wages lost should also be based on the 50% formula," referring to
its additional recommendation that a sum equal to ¥50% of the hours
billed by the contractor muitiplied by the weighted average of the
straight-time hourly rates of pay" of the employees who would have
done the work be awarded as the penalty for violating the advance

notice requirements (except in emergency situations). Taken
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together,_do these shopcraft subcontracting recommendations mean
that such empioyees could receive, for iost wages and the notice
penalty in the aggregate, a maximum of 100%, or a makimum of 150%,
of the amount calculated under the recommended formula’ ' |

Clari 1catio or Inte etation of the S ecia oa

The respomse to this request is the same as the response. to

ahopcreft No. 5.

Request No. 3g

| Do PEB 219's recommendat ions regarding starting tines apply to
"supporting BMWE forces," i.e.,‘employees whose assignments is
associated with that of a production crew to the ex:te_nt that
different startihg tines for such crews, on the one'hand-and such
supporting forces, on the other, would delay the work or otherw1se
interfere with its orderly progress, as well as to the production

crews they support’

C1ar1f1catlon or Interpretatlon of the SDec1a1 Board

The PEB intended that starting times apply to supporting BMWE
forces; howeVer, "directly involved" should be given the narrowest

possible construction consistent with the etficient operation of

the production crev,

Request No. 31

Do PEB 219's recommendations regarding work week and rest days
apply to "supporting BMWE forces," i.e., employees whose assignment

is associated with that of a production crew to the extent that
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SECTION 8

Guide for the Local Committee Chairman

Protective Agreements

This section contains information pertaining to Employee Protective Agreements.
Included in this Section are:

a. Summary of Protective Agreements
b. New York Dock Protection Agreement

c. Amtrak Employee Protection Agreement
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SECTION 8 (a)

Summary of Protective Agreements
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Section 8 (a)-

Summary of Protective Agreements
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There are many of our representatives and members involved in mergers of
two or more Carriers, and possibly others may be in the future.

Most Protective Agreements provide that matters arising from the application
or interpretation of such merger agreements would be handled by the General
Chairman directly with. the highest officer of the Carrier so designated.
Such matters are -rot subject to the standard Time Limit Rule or "steps
of appeal" to the various Carrier officers. It should -be specifically
determined at the time of-an-alleged violation-if.such-vieclation-constitutes
an abridgement of the "merger agreement” or the Schedule Rules Agreement.

Should there be any doubt as to under which agreement the claim should
be filed, then separate claims should be filed under both agreements, and
make the proper appeals under the rules agreement to protest the timeliness

of the claim.

PROTECTIVE CONDITIONS

More and more our members are becoming involved in "transactions" which
are covered under Employe Protective Conditions imposed by the Interstate
Commerce Commission which may include, but not 1limited to, the following

protective conditions:
Washington Job Protection Agreement dated May 21, 1936

Oklahoma Conditions dated May 17, 1944
Burlinaton Northern Conditions dated November -1, 1944
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SECTION 8 (b)

New York Dock Protective Agreements
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NEW YORX DOCX CONDITIONS
Finance Docket No. 28250

APPENDIX III

Labor protecuve conditions to be imposed 1n railroad transactlons purs
19 U.S.C. 11343 et seq. (formerly Sections 5(2) and 5(3) of the Inter
merce Act), except‘for trackage rights and lease proposals which are t
sidered elsewhere, are as follows: ,

1. Definitions. -(a) "Transaction®” means any action taken pursi.l-
ant to authorizations of thxs Commission on wh.lch these provisions have
been imposed.

(b) "Displaced employee” means sn employee of the railroad who,
as a result of a transaction is placed in a worse position with respect
-to his compensation and rules governing his working conditions.

(¢) "Dismissed employee”™ means an employee of the railroad who,
as a result of a transaction is deprived of employment with the railroad
because of the abolition of his position or the loss thereof as the re-
sult of the exercise of seniority rights by an employee whose position
is abolished as a result of a transaction. ‘

(d) "Protective period" means the period of time during which a
displaced or dismissed employee Is to be provided protection hereunder
and extends from the date on which an employee is displaced or dis-
missed to the expiration of 6 years therefrom, provided, however, that
the protective period for any particular employee shall not contmue for
a longer period following the date he was displaced or dismissed than
the period during which such employee was in the employ of the railroad
prior to the date of his displacement or his dismissal. For purposes of
this appendix, an employee's length of service shall be determined in
accordance with the provisions of Section 7(b) of the Washington Job Pro-
tection Agreement of May 1936.

: 2. The rates of pay, rules, working conditions and all collectxve
bargaining and other rights, privileges and benefits (mclud.ing continua-~
tion of pension rights and benefits) of the railroad's employees under
applicable laws and/or existing collective bargsining agreements or oth-
erwise shall be preserved unless changed by future collective bargam.mg'
agreements or applicable statutes.

3. Nothing in this Appendix shall be construed as depriving any
‘'employee of any rights or benefits or eliminating any obligations which
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such" nmployee way have under any existing job security or other protnc-
tive conditions or arrangements; provided, that if an employee other-
wise is eligible for protection under both this Appendix and some other
job security or other protective conditions or arrangements, he shall
elect between the benefits under this Appendix and similar benefits un-
der such other arrangement and, for so long as he continues to receive
such benefits under the provisions which he so elects, 'he shall not be
entitled to the same type of benefit under the provisions which he does
not so elect; provided further, that the benefits under this Appendix,
or any other arrangement, shall be construed to include the conditions,
responsibilities and obligations accompanying such benefits; and, provxd-
ed further, that after expiration of the period for which such employ-
ee 1is entitled to protection under the arrangement which he so elects, -
he may then be entitled to protection under the other arrangement for
the remainder, if any, of this protective period under that arrangement.

4, Notice and Agreement or Decision.- (a) . Each rallroad contem-
platmg a transaction which is subject to these conditions and may cause
the dismissal or displacement of any employees, or rearrangement of forc-
es, shall give at least ninety (90) days' written notice of such intend-
ed transaction by posting a notice on bulletin boards convenient to the
interested employees of the railroad and by sending registered mail no-
-tice to the representatives of such interested employees  Such notice
shall contain a full and adequate statement of the proposed changes to
- be affected by such transaction, including an estimate of the number of
employees of each class affected by the intended changes. Prior to con-
summation the parties shall negotiate in the following manner. :

Within five (5) days from the date of receipt of notlce, at the re-
quest of either the railroad or representatives of such interested em-
ployees, a place shsall be selected to hold negotiations for the purpése
of reaching agreement with respect to application of the terms and condi-
tions of this appendix, and these negotiastions shall commence immediate-
ly thereafter and continue for at least thirty (30) days. Each transac-
tion which may result in a dismissal or displacement of employees or re-
arrangement of forces, shall provide for the selection of forces from
all employees involved on a basis accepted as appropriate for applica-’
tion in the particular case and any assignment of employees made neces-
-sary by the transaction shall be made on the basis of an agreement or
. decision under this Section 4. If at the end of thirty (30) days there
is a failure to agree, either party to the dispute may submit 1t for ad-
justment in accordance with the following procedures:

(1) Within five (5) days from the request for arbitration the
parties shall select a neutral referee and in the event they are un-
able to agree within said filve (5) days upon the selection of said
referee then the National Mediation Board shall mmedmtely appoint

a referee,

i (2) No later than twenty (20) days after a referee has been
designated a hearing on the dispute shall commence. .
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conclusive and shall be rendered  within thirty (30) days from the
commencement of the hearing of the dispute. o,

(4) The salary and expenses of the referee shall be bornev
equally by the parties to the proceeding; all other expenses shall
~ be paid by the party incurring them.

(b) No change in operations, services, facilities or equipment
shall occur until after an agreement is reached or the decision of a ref-

eree has been rendered.

5. - Displacement allowances.-(a) So long after a displaced em-
ployee's displacement as he is unable, in the normal exercise of his se-
niority rights under existing agreements, rules and practices, to obtain
a position producing compensation equal to or exceeding the compensa-
tion he received in the position from which he was displaced, he shall,
during his protective period, be paid a monthly displacement allowance
equal to the difference between the monthly compensation received by
him in the position in which he is retained and the average monthly com-
pensation received by him in the position from which he was displaced.

. Each displaced employee's displacement allowance shall be deter-
mined by dividing separately by 12 the total compensation received by
the employee and the total  time for which he was paid during the last 12
months in which he performed services immediately preceding the date of
his displacement as a result of the transaction (thereby producmg aver-
age monthly compensation and average monthly time paid for in the test
period), and provided further, that such allowance shall also be ad-
justed to reflect subsequent general wage increases.

If a displaced employee's compensation in his retained position in
any rionth is less in any month in which he performs work .than the
aforesaid average compensation (adjusted to reflect subsequent general
wage Increases) to which he would have been entitled, he shall be paid
the difference, less compensation for time lost on account of his wvolun-
tary absences to the extent that he is not available for service equiva-
lent to his average monthly time during the test period, but if in his
retained position he works in any month in excess of the aforesaid aver-
age monthly time paid for during the test period he shall be additional-
ly compensated for such excess time at the rate of pay of the retained

position.

(b) If a displaced employee fails to exercise his senijority rights
to secure another position available to him which does not require a
change in his place of residence, to which he is entitled under the work- -

ing agreement and which carries a rate of pay and compensation exceed-
ing those of the position which he elects to retain, he shall thereafter

be treated for the purposes of this section as occupymg the position he
‘elects to decline. : '
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(e-) The displacement allowance shall cease prior to the expiratxon
of the protectlive period in the event of the displaced employee's resig-
nation, death retirement, or dismissa.l for justifiable cause.

- 6. ' Dismissal a]lowances.-(a) A dismissed employee shall be paid
a monthly dismissal allowance, from the date he is deprived of employ-
ment and continuing during his protective period, equivalent to one-
twelfth of the compensation received by him in the last 12 months of his
employment in which he earned. compensation prior to the date he is first
deprived of employment as a result of the transaction. Such allowance
shall also be adjusted to reflect subsequent general wage increases.

. . (b) . The. dismissal allowance of any dismissed employee who returns
to service with the railrcad shall cease while he Is so reemployed. Dur-
ing the time of such reemployment, he shall be entltled to protection in‘
accordance with the provisions of Section 5.

- (e) The dismissal allowance of any dismissed employee who Is other-
wise employed shall be reduced to the extent that his combined monthly
- earnings in such other employment, any benefits received under any un-
employment insurance law, and his dismissal allowance exceed the amount
.upon which his dismissal allowance is based. Such employee, or his rep-
resentative, and the railroad shall agree upon a procedure by which the.
railroad shall be currently. informed of the earnings of such employee in
employment other than with the railroad, and the benefits received.

(d) The dismissal allowance shall cease pr:or to the expiration of
the protectlve period in the event of the employee's resignation, death,
retirement, dismissal for justifiable cause under existing agreements,
failure to return to service after being notified In accordance with the
working agreement, failure without good cause to accept a comparable
position which does not require a change in his place of residence for
. which he is qualified and eligible after appropriate notifieation, if
his return does not infringe upon the employment nghts of other” employ-
ees under 2 working agreement.

7. Separation Allowance.- A dismissed employee entitled to pro-
tection under this appendix, may at his option within 7 days of his dis-
missal, resign and (in lieu of all other benefits and protections provid-
ed In this appendix) accept a lump-sum payment computed in accordance
with Section 9 of the Washington Job Protection Agreement of May 1936.

8. TFringe benefits.- No employee of the railrcad who is affect-
ed by a transaction shall be deprived, during his protection period, of
benefits attached to his previous employment, such as free transporta-
tion, hospitalization, pensions, reliefs, et cetera, under the same con-
d.‘lt.ions and so long as such benefits continue to be accorded to other
employees of the railroad, in active or on furlough as the case may be,
to the extent that such benefits can be so maintained under present au-
"thority of law or corporate action or through future authorization which

‘may be obtained,
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<9, Moving expenses.-- Any employve reisined In the service of
the railroad or who is later restored to service after being entitled to
receive a dlsmissal allowance, and who is required to change the point
of his employment as a result of the transaction, and who within his pro-
tective period Is required to move his place of resxdence, shall be reim-
bursed for all expenses of moving his household and other personal ef-
fects for the traveling expenses of himself: and members of his family,
including living expenses for himself and his family and for his own ac-
tual wage loss, not to exceed 3 working days, the exact extent of the
responsibility of the railroad during the time necessary for such trans-
fer and for reasonable time thereafter and the ways and means of trans-
portation to be agreed upon in advance by the railroad and the affected
employee or his representatives; provided, however, that changes in
place of residence which are not a result of the transaction, shall not
be considered to be within the purview of this section; provided fur-
ther, that the railroad shall, to the same extent provided above, as-
sume the expenses, et cetera, for any employee furloughed within three
(3) years after changing his point of employment back to his original
point of employment, No claim for reimbursement shall be paid under
the provision of this section unless such claim is presented to railroad
within 90 days after the date on which the expenses were incurred.

10. Should the railrocad rearrange or adjust its forces in anticipa-
tion of a transaction with the purpose or effect of depriving an employ-
ee of benefits to which he otherwise would have become entitled under
‘'this appendix, this appendxx will apply to such employee.

11. Arbitration of disputes.-(a) In the event the railroad and
its employees or their authorized representatives cannot settle any dis-
pute or controversy with respect to the interpretation, application or
enforcement of any provision of this appendix, except Sections 4 and 12
of this Article I, within 20 days after the dispute arises, it may be
referred by either party to an arbitration committee. Upon notice in
writing served by one party on the other of intent by that party to re-
fer a dispute or controversy to an arbitration committee, each party
shall, within 10 days, select one member of the committee and the mem-
bers thus chosen shall select a neutral member who shall serve as chair-
man. If any party fails to select its member of the arbitration commit-
tee within the prescribed time limit, the general chairman of the in-
volved labor organization or the h.\ghest officer designated by the rail-
roads, as the case may be, shall be deemed the selected member and the
cdnunittee shall then Eunction and its decision shall have the same force
and effect as though all parties had selected their members. Should the
members be unable to agree upon the appointment of the neutral member
within 10 days, the parties shall. then within an additional 10 days en-
deavor to agree to a method by which a neutral member shall be appoint-
ed, and, failing such agreement, either party may request. the Naticnal
Medlation Board to designate within 10 days the neutral member whose
designation will be binding, upon the parties.
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{b) In the eveunt & chspute involves more than one labor organiza-
tion, each will be entitled to a representative on the arbitration com-
mittee, in which event the railroad will be entitled to appoint addition-
al representatives so as to equal the number of labor orgamzation repre-

sentatives,

- (¢) ,The decision, ‘by majority vote, of the arbitrati'on committee
shall be final, binding, and conclusive and 'shall be rendered within 45
days after the hearing of the dispute or controversy has been concluded

and the record closed.

- (d) The salaries and expenses of the neutral member shall be_
horne equally by the parties to the proceeding and all other expenses
shall be paid‘ by the party incurring them.

(e) In the event of any dispute as to whether or not a particular
employee was affected by a transaction, it shall be his obligation to
identify the transactlon and specify the pertinent facts of that transac-
tion relied upon. It shall then be the railroad's burden to prove that
factors other than a transaction affected the employee.

12. losses from home removal.-(a) The following conditions shall
.apply to the extent they are applicable in each instance to any employee
who is rvtained in the service of the railroad (or who is later restored
to service after being entitled to receive & dismissal allowance) who is
required to change the point of his employment within his protective pe-

" riod as a result of the transaction and is therefore required to niove
his place of residence:

(1) If the employee owns his own home in the locality from which
he is required to move, he shall at his option be reimbursed by the
railroad for any loss suffered in the sale of his home for less than
its fair value. In each case the fair value of the home in question -
shall be determined as of a date sufficiently prior to the date of the
transaction so as to be unaffected thereby. The raiiroad shall in
each instance be afforded an opportunity to purchase the home at such.
fair value before it is sold by the employee to any other person.

(li) If the employee is under a contract to purchase his home,

the railroad shall protect him against loss to the extent of the fair -
value of equity he may have in the home and in addition shall relieve

him from any further obligation under his contract.

(iid) If the employee hoids an unexpired lease of a dwelli.ng occu-=
pied by him as his home, the railroad shall proteet him from all loss
and cost in securing the cancellation of said lease.

(b) Changes in place of residence which are not the result of a
transaction shall not be considered to be within the purview of this Sec-
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. (e) No claim for loss shall be paid under the provisions of this
Section unless such claim is presented to the railroad within 1 year af-
ter.the date the employee is required to move. .

(d) Should a controversy arise In respect to the wvalue of the
home, the loss sustained In its sale, the loss under a contract for pur-
chase, loss and cost In securing termination of a lease, or any other
question In connection with these matters, it shall be decided through
joint conference between the employee, or their representatives and the
railroad.,” In the event they are unable to agree, the dispute or contro-
versy may be referred by either party to a board of competent real es-
tate appraisers, selected in the following manner. One to be selected
by the representatives of the employees and one by the railroad, and
these two,..if unsble to agree within 30 days upon a valuation, shall en-
deavor by agreement within 10 days thereafter to select a third apprais-
er, or to agree to a method by which a third appraiser shall be select-
ed, and failing such agreement, either party may request the National
Med.lat:on Board to designate within 10 days a third appraiser whose des-
ignation will be binding upon the parties. A decision of a majority of
the appraisers shall be required and said decision shall be final and
conclusive. The salary and expenses of the third or neutral appraiser,
including the expenses of the appraisal board, shall be borne equally by
the parties to the proceedings. All other expenses shall be paid by the
party Incurring them, Including the compensation of the appraiser select-
ed by such party. .

ARTICLE II

1. Any employee who is terminated or furloughed as a result of a
transaction shall, if he so requests, be granted priority of employment
>r reemployment to fill a position comparable to that which he held when
his employment was terminated or he was furloughed, even though in a
lifferent craft or class, on the railroad which he is, or by training or
retraining physically and mentally can become, qualified, not, however,
In contraventjon of collective bargaining agreements relating thereto.

- ¢

2. In the event such training or retraining is requested by such
:mployee, the rsilroad shall provide for such training or retraining at
10 cost to the employee. ‘

3. If such a terminated or furloughed employee who had made a re-
juest under Sections 1 or 2 of the Article II fails without good cause
vithin 10 calendar days to accept an offer of a position comparable to .
hat which he held when terminated or furloughed for which he is quali-
led, or for which he has satisfactorily completed such training, he
shall, effective at the expiration of such 10-day penod forfeit all
'ights and benefits under this appendix.

ARTICLE 11
Subject to this appendix, as if employees of railroad, shall be em-

loyees, if affected by a transaction, of separately incorporated termi-
al companies which are owned (in whole or in part) or used by railroad
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BOARD OF ARBITRATION

{(Convened pursuant te a May 31, 1998
Arbitration Agreement with respect to the
labor protective provisions of various
Collective Bargaining Agreements)

In the matter of the Arbitration

between

 NATIONAL RAILROAD PASSENGER CORPORATION
- AMTRAK : P

-and-

COALITION OF AMTRAK UNIONS

Richard Mittenthal -
_ Chairman

Joshua M. Javits
Amntrak-Designee

carl E. Van Horn
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BACKGROUND

This interest arbitration case arose out of Section 141
of the Amtrak Reform & Accountability Act of December 1997. -
The parties are the National Railroad Passenger Corporation,
better known as Amtrak, and a coalition of fourteen unions
(Coalition) who represent some 22,000 employees in various
Antrak bargaining units. The partiee disagree as to what

~labor preotective provisicns (LPPs) should ke included in the-
various collective bargaining agreements (CBAs).

- The background facts -are not-—really-in-dispute. - In-the—
1960s, perhaps earlier, rallroads were abandoning passenger
service and limiting their business activity to hauling
freight. The commuter rallroads serving major metropolitan
areas continued, of course, to carry passengers. But intér-
city passenger service ‘was disappearing. In order to
preserve such service, the Congress passed the Rail °
Passenger Service Act (RPSA) in 1970. It established
‘Amtrak, a national railrcad corporatiop, to provide the
intercity service that private carriers were no longer

willing to provide.

Section 405 of this Act -required Amtrak to create "faiy

“and equitable arrangements® to protect employees. adversely
affected by a discontinuance of intercity passenger, service.
These "arrangements", the.so-called LPPs, were negotiated by
the parties and certifled by the Secretary of Laber in 1871
(C-1) and 1973 (C-2). There were several types.of LPP. :
One, designated as C-1 protection, coversd employees of
private freight carriers who did not obtain subsequent .
employment with Amtrak. Another, designated as C-2 o
- protection, covered Amtrak employees, including those who
were former employees of private freight carriers., There
was also "Rule 10/11"* for shop craft employees which
provided the same (or much the mame) benefits as ¢-2, The
present dispute concerns C-2 and "Rule. 10/11" employees.

c-2 benefits nirrored the xind of LPPs in etfect at -
many of the freight railrcads. Its major characteristics
can be briefly explained.” To be eligible for a. .LPP benefit,
an employee had to be adversely affected by a "transaction®.
That adverse effect was either “"displacement" to a “worse
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positlon" with respect to pay or work rules or "dismissal"
that is, losing one’s position. The "transaction" trigger
for operating and non-cperating craftas was & discontinuance
of intercity passenger service. The "transaction" trigger
for shop crafts under "Rule 10/11" was transfer of work °'
across senlority district lines or abandonment or .
discentinuance of a facllity or a combination of two or more
facilities. Assuming a "transaction" and a "dismissal® or
"displacement® of an operating employee, for example, the
latter was to receive a certain sum of money for a period
that could last as long as six years. The nmoney benefit was
defined with. precision. for each. covared- situatlon. - Al
cimilar arrangement was in place for shop craft people. C-2,
in short, was an attempt to reimburse an employee for all or
part of the money looas he experienced on account of, certain

operating changes.

Amtrak has never been self-sufficient. Its operating
revenues have not covered its operating costs. It has been
able to continue functioning only throygh large federal
operating and capital subsidies. Those subsidies, however,
prompted Congressional criticism of Amtrak’s performanca.
That criticism grew over the years, particularly as the
government sought to address.the. problem of. its large budget
deficits, This led to tweo slgnlficant pieces :of. legislation
in 1997. The first was the Taxpayer Relief Act’ (TRA) which,
among other things, granted Amtrak 2,3 billion dollars for
capital expenditures. Under the terms of the TRA, Amtrak is
required to provide a port;on of the TRA funds to the States
which have no Antrak service. Fach non-Amtrak State (six in
the first year) received 1 percent of thé total TRA funds
disbursed., The same formula will apply in the’ second year,
leaving approximately 2 billion ‘of thé total 2.3 billion’
dollars for Amtrak’s use, ' This grant was conditioned upén
the enactment of legislation which Congress bglieved would
enable Anmtrak to change ite oparating methods .and achieve
new efficiencies and cost savings. That condition was met a
short time later with the passage of the Amtrek. Reform &
Accountability Act (ARAA).

ARAA included a number of "Findings" as the basis for
thls leglslation. It stated ‘ameng other things:
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~ that "Amtrak is facing a financial or;nis,
with growing and substantial debt obligations
severely limiting its long-term viability",

| - that "all of Anmtrak’s stakeholders, ,
including labor, management,..must participate in
efforte tc reduce Amtrak’s costs and incrense its

revenues', .

~ that "additional flexibility is needed to
allow Amtrak to operate in a businesslike manner
to manage costs -and maximize. revenUea“, and

- that "Amtrak and its employees should
preoceed quickly with proposals to modify [CBAs]
to...reallze cost savings which are necessary to

reduce Federal assistance", ‘

It also created an Amtrak Review Council (ARC) to oversee
Amtrak operations and determine whethey Amtrak was meeting
the cohjectives set forth in ARAA. A failure to meet those
objectlves by the end of the fiscal year 2002 could prompt
Congress to lquidate Antrak. The possiblllty of such dire
conseguences is plainly contemplated by ARAA .

Mcre to the point, Section 1432 of ARAA “extlnguished"
any CBA provision between the parties "relating to employee
protection arrangements and severance benefits...including
all provisions of Appendix.C-2...% Thim repeal of LPPs took
effect June 1, 1998. Section 141 anticipated that the
parties would negotiate new LPPs and that should they fail
to reach agreement they would resolve thair differences
through either of two possible procedures. One such
procedure was binding arbitration under Secticn.7 of the
Railway Labor Act. The rulings of such an arbitration panel
would be retroactive to April 1, 193%8. It should be noted
too that Section 141(e) provides that "nothing in this

~Aot...shall affect the level of protection provlded to
freight railrcad employees and mass transportatlon employees
as it existed on {December.i, .1997)."

The parties exchanged .proposals with regard to the
terms of future LPPs in their CBAs. They discussed the
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They decided to subnit this dlspute to binding arbitration.
A three-person Board was duly constituted following the
procedure set forth in Section 141. It consists of Joshua
M. Javits, Amtrak-designee, Carl E. van Horn, Coalltion- '
designee, and Richard Mittenthal, Neutral Chairman.

Hearings wers held in Waahington, P.C. on April 14, 15, and
16, 1999. Amtrak was represented by Harry A. Rissetto and.
Kathorine B. Houlihen, Attorneys (Morgan lewls & Bockius).
The Coalition was represented by Mitchell Xraus, General
Counsel, Transportation Communications International Unlon,
Clinton J. Miller, I1II, General Counsel ‘United
Transportatién Union,” Harold R. Ross, General Counsel,
Brotherhoocd of Locomotive Engineers, Decnald F.- Grlffln,
Assistant General Counsel, Brotherhood of Maintenance. of. Way.
Employees, Christopher Tully, Assistant General Counsel, ' '
TCU, and Joel Parker, Vice President, TCU, and Chairman,
Amtrak Bargaining Coalition. & transcript of the -
proceedings was made. The Coalition submitted a brief at
the close of the hearings. Anmtrak filed a post-hearing
brief on July 7, 1999, The Coalition filed a reply brief on
August 20, 1999. The Board met in executive session on
Octcber 2, 1999, The parties, by written agreement,
extended the time for the 1ssuance of. this. Award -to

November 1, 1999. . SR e _

POSITIONS OF THE PARTIES
The Coalition urgen'thémﬁoard to resolve ithis dispute
prlmarlly, but not entlrely, on_the hasis of the "prevail-
ing pattern of protectiva. benéfits in the railroad -
industry”. It emphasizes the dominant role of “patterns" in

wage and rules determinations by Presidential Emergency
Boards (PEBs} and by the rail industry itself,. It notes, in
this connection, the rationale of PEB No. 234 which rejected
Amtrak’s attempt to depart from the rail industry "“pattern®
in dealing with wagea and rules in the most recent round or
industry-wide negotlatlans.. It beljeves that rationale is
equally epplicable here. " It stresses thqt its LPP proposal,
for the most part, follows the former C-2. -arrangements for
operating and non- operating ‘crafts and the.former "Rule
l10/11" arrangements for shop .crafts and would ‘be largely
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consistent with the LPPs available to all crafts within the
- industry. ,

The Coalition states that its proposal calls for
.certain LPP benaefits to ba somewhat lemss than had earliex’
been available under C~2 and "Rule 10/11". It notes, for
example, that the length of protection would be reduced from
a maximum of six years to a maximum, of five years and that -
. the level of protection (i.e., the amwount of the benerit)
for those who are displaced would remain 100 percent of an
average month’s earnings, For those who are dismissed,
however, the allowance would be 60 percent rather than 100
percent. The separation allowance woula be computed in a
manner consistent with the washington Job Protection
Agreement (WIPA) . "

In other respects, however, the Coalition would add
certain LPPs which had never been part of C-2 or "Rule
10/11". Specifically, it seeks a supplemental unemployment
benefit (SUB) plan which would pay a $50 per day benefit

'~ ({$250 per wveek) to eligible employees, those with ten years’
seniority who are unemployed cver 20 days in a 12-month
period. It alao seeks a successorship clause which would
require Amtrak to condition.any. sale. of -its .operations on
the purchaser agreeing to continie in effect theé existing
cBhas including all LPPe and to recognize the Coalition
unions as the bargaining reprgsentatiVes of th21r respective
crafts. It asserts that Amtrak’s LPP propoeal, by - -
comparison, does not meet WIPA standards which are the rail
industry baseline and would leave Awtrak nmployaas with ~
inferior protection well below the mlnlmum in ‘the lndustry

The Coalition estimatas that the cost of | 1ts proposal,
including SUB, would be’ somewhere betweeén $1. 1 and $1.7
million per year. It contrasta this figure with Amtrak’s C-2
(presumably "Rule 10/11% as well) cost cf 436.million over
the last 24 years, an average of $1.5 million per year. It
obaerves that Amtrak has built into its strategic business
plan for the coming years the historical cost of between
%1.0 and $1.5 millicon for LPP .wage costs. .It belleves,
accordingly, that its proposal would not impose an undue
financial burden on Amtrak. . In any event, its position is.

that Amtrak should reasonahly be expected to bear the cost
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of providing its employees tha minimum LPP benafite they
would be entitled to were they Class I railroad employees.

and, it adds, the Ccalition proposal calls for less than the
prevalling LFPPs enjoyed by Claim I railroad employees.

T *

Amtrak begina its analys;a of the dispute by
emphaeizing the terms of the ARAA. It notes that congress
eliminated the then existing LPPs in the various craft CBas,
anticipated a reduction in such benefits, and made clear
that any such. reduction-would-not-affect-LPPs on the freight-
railroads. It argues that Congress in erfect rejected the
notion of using freight.railroad "patterns" to determine
Amtrak benerite. It says that such Congressional action. wvas
a product of its wish to make Amtrak operationally self- =~
surricient and thus eliminate the federal government’s
operating subsidles to Amtrak. It says Congress underscored
its wishes by creating ARC and a procedure which could well
lead to the liguidation of Amtrak after fiscal year 2002.

Amtrak explains that in order to satisfy Congress’
goal, 1t must increase revenue and control costs. It
insists that the "contingent.costs" of. LPP, make, it much more
difficult for Management to. experlment with new routes,; to
reduce the number of trips on existing routes, to bid for -
maintenance and service business, to initiate. or modify
State-assisted service, or to take a variety of ather
initiatives. It contends that, such "contingent costs®
inhibit Management’s ability to be nimble, to make: decisions
quickly without fear of incurring cost penaltles from LPPs,
and hence inhibit Management’s ability to raise’ revanue...It
therefore believes a more mddest safety net of LPP costs 'is
appropriate. It urges that 'such a cost reduction be
achieved in two ways -~ a more limited definition of the
ntyraneactions" which triggcr benefita and a lower level of
benefits. It suggests. that adoption of the Coalition’s LPP
package, even greater employee protection than existed
before ARAA, would likely cause Congress to gquestion
Amtrak’s capacity to deal with this signiricant issue.

 antrak insists that the basic purpose of LPPs is to
allow employees adversely’ affected by a Hanagement change in
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operatiens to transition to other employment, perhaps in
~another industry, with some form of financial aid., It
claims that such a purpose can surely be achlieved without
need of five years of substantial compensation., It alleges
that the "pattern® of LPP benefite in.the railroad industiy
is far in excess of what exists in any other industry. And
it states further that Amtrak, an unprofitable passenger
railroad subject to the ARAA and dependent on federal
subsidies, should not be bound by any “pattern" set by the
profitable freight raillroads. _

 Amtrak contends—that -its LPP proposal ‘offers-a T
reasonable alternative to what had previously been 1in effect
under C-2 and "Rule 10/11" given the critical initiatives.
Management, must nhow take to comply with ARAA. It asserts ..
that the cost analysig behind the Coalition proposal is
highly conjectural and is based on a number of faulty
assumptions. It opposes any successorship arrangement on
the ground that no precedent exists for such a clause in the
railread lndustry and that this is a matter for Congress,
rather than this Beard, to determine. It opposes the SUB
plan on the ground that such a matter should be negotiated
in conjunction with the contracting ocut provision of the
RPSA which Congress (in.Secticn 121 of the .ARAA) .repealed
and placed in the current.CBAs for future negotiatien,. that
the granting of SUB elsewhere has been a guid pro guo for
some union concession, and.that SUB has been introduced in
‘certain railroad relatlonsths as a substitute for, not a
supplement to, LPP benefitg, It contends that’ the SUB 1ssue
should not be part of this arbltration.‘ _

’o .
e f

DISCUSSION AND FINDINGS

Thls dlspute concerns the- 1evel and nature of LPP
benefite to be incorporated in the current CBAs. Antrak
recognizes that, notwlthstanding the importance of reducing’
its costs, some LPP benefits are appropriate. It asks this

Board to embrace a level of benefits congiderably less than
what had been in effect prior to congress’ elimination of

~ the LPP clauses. It believes such restraint is necessary in
order to enhance its chanceg of achieving the operaticnal

—aN A e E€I Al mrmmr ArwanAdad ler e AR mMhn Ala1ded
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benefits, that is, in displacement and dismissal allowances,
is appropriate. But it would add to these allowances
certain new LPP features, namely SUB and successorship
cbligations, which had never been part of the CBAg. Tt °
believes this is necessary in order to protect employees
against the possibility cf a failure in Amtrak’s strategio
business plan, against the ever-pregent possibility of job
loss and temporary unemployment.

The coming years represent a critical period in
hntrak’s existence. -Given the-Congressienal-intent behind--- -
ARAA, it would appear that Amtrak must now increase 1its
revenues and decrease its costs if it is to aveld major
reorganization or liquidation., operating subsidies_appear..
to have ended. The dangers are real. Everyone involved in
this enterprise, employees and managers alixe, has a large
interest in finding a LPP package which will help Amtrak -
realize its goal of self-sufficiency while at the same time
provide employees with a reasonable level of job brotectJQn.
It is these objectives which we have kept in mind as we’
analyzed the record in this case.

: . I “;'.Am: - "'-;".;":".:'. :

Congress, in enacting the ARAA, repealed that portion
of the RPSA which had required ‘"fair and equitable" LPPs and
also extinguished the existing LPPs in any .CBA between
Amtrak and the various unions in the coalition. Its .
purpose, as set forth in.the ARAA, was.to Lelp the parties
in effect "to reduce Amtrak‘s costs and Increase its
revenues" and to provide’ Amtrak with "additional
flexibility" so as “to operate in a busineselike manner" in
managing costs and maximizing revenues. . It urged the
parties "to modify [CBAs] to, .mwake more efficient use of

manpower and to realiee cost savinga...“ That Congress
contemplated lower LPP costs. for Amtrak seems perfectly
clear. - .

However, it is also true'thnt Congress simply directed
the parties to negotiate new LPP arrangements. and offered
them the opportunity to arbitrate if the negotiations proved
fruitless. Nothing in the statutory language ‘states what
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the ocutcome of such an arbitratien should ke, As the
Coalition noted at the arbitration hearing, the ARAA

n,. .sets no limite on what the parties may agree [to]". But
“the silence of Congress on this point, its unwillingness to
dictate specific LPP arrangements as a substltute for
collective bargaining, does not mean the purposes it
expressed in the ARAA can be lgnored. Those purpotes are a.
necessary backdrop against which the Board should examine
the parties’ proposals. It was Congress, in establishing
Amtrak through the RPSA, that required LPPs for Amtrak
employees. It was Congress again, through the ARAA, that _
eliminated thése TPP§ and anticipated cost ‘restraint in
negotiating a nev and more modest LPP arrangement.

To ignore the Congressional statements of purpose found
in the ARAA, under these circumstances, would be to ignore
the root basise for thls arbitration. The need for lower
cost, higher revenue, and greater flexibility is a
legitimate consideration for this Board. Congressional
purpose 1s just cne of many factors in this dispute. It
would be wrong to alillow such purpase szicne to control the
outcome of this case just as it would be wrong to d;sregard

such purpose.

11 = Comparability ';%heaeiji

o The Coalition alleges that the "pattern“ or “prevalllng
practice" supports ite proposed LPPa. . It points to the LPF
arrangements in place on the freight railroads and the
commuter railroads) it . peints to the wIPA 'which was long
coneidered a template for LPP benefits within the rail
industry. It believes theseé are the comparablee entitled to

-the greatest weight in this arbltration. ' It adsserts that
Amtrak’s proposal falls well belou any of these standards

and should be rejected. 3

There are several difficulties’ with this" argument. To
‘begin with, as explained in part I above, this is not a
typlcal interest arbitration. It was prompted largely by .
Congress’ action in eliminating LPPE from the various CBAS
in effect for Amtrak employees and ‘in repealing the criginal
‘statutory basis for the creation of such LPPs.. Congress
directed the parties to negotiate new LPPs [in the
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ranagerial flexibllity. Congress provided for a period of
negotiation 1ln which the parties could agree upon new LPPs;
it provided two options if they failed to agree, One was to
use the Nationa) Mediation Board procedures which might '
ultimately lead to a strike; the other wvas to submit their
differences to final and kinding arbitration. The parties
chose 'the latter option. .

That choice was obviously made with full knowledge of
congress’ cbjectives. The parties can no more escape those
objectives than the Board can. To allow the alleged
comparables to dictate the decision-in—this case would" =" " -
ignore Congressional intent and thus ignore the charter
through which this Board was brought into being. .

It must be remembered too that Congress stated in
Section 141(e) of the ARAA that "Ynothing in this .
Article...shall affect the level of protection provided to
freight rallroad employees and mass transportation
employees..." This was plainly an attempt to prevent the
results of this arbitration from having any impact on LPPs
for the freights and commuters. If this Amtrak arbitration
award cannot be a "pattern" for others, .surely .the LPP8 of
others should not be a "pattérn" for Amtrak.: To Trule that
Awtrak should be bound- by What much of the.industry has done
would neot only disregard Amtrak’s unigque situation but also.
disregard Congress’ intent to distingulsh and . separate :
amtrak from the cthers. - ' | L S

III - Cost ConsiderafibnsTh

There is strong disagreement about the cost
consequences of -the partieg’. LPP proposals. . 'The Coalition
says its proposal includes &.reduction in LPP benefits, '
namely, in the dismiesal and displacement allowances which
existed under c-2 and "Rule '10/11%". It sees.its proposal as
respongive to Amtrak’s finansial abllity. Amtrak, on the
other hand, says its propeosal involves the kind of sensible
reduction in LPP benefits that will help it to achieve the
goals set by Congress, It insists that the Coalition’s
demand would expose it tq;aq;“énerqus financial burden%.

-t
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The problem here 1s that the parties approach cost from
different perspectives. The Coalition emphasizes past
costs, assumes the future will be little different, and
regards SUB cost, given the ten-year service elzgihility
requirement, as likely to be relatively small. Amtrak
emphasizes future costse, assumes its greater initlatives
will expose it to greater LPP ljability, and believes SUB
cost could in a variety of situations be substantial.

. Both parties’ claims are conjectural. No one can say

with confidence what the actual LPP cost will be in the
coming years. - The- answer -depends -on Amtrak’s success or-
fajlure 1in growing its business through new routes and new
technology and in contrelling cost through better
utllization or employees and equipment. The answer. depends
on the fate of such new business, on the nature and scope of
vork rorce disruptions caused by more aggressive decision~
making by management. These are highly speculative matters.
We suspect that the cost consequences of the Coalition’s
proposal will not be as modest as it agpticipates. We -
suspect that the cecst consequences cof the Coalition’s
proposal will not be as large as Amtrak fears. But we do
know that LPP benefits, like any other cost, are a real

factor in nmanagement planning-.:“‘ et ﬂmyrvﬁin

This cautionary v1ew.leads us to treat cost in a
somewhat neutral fashion. That ig, cost cons;derations
alone cannot. defeat the cQalitinn proposal’’ any more than
they can buttress the Amtrak proposal. We. shall look
elsevhere to the extent we flnd it appropriato to.do so.

The cost issue enonmpasses a number of conﬂiderations,
some of which are interrelated. . Three factors in particular
require discussion: (1)’ thé Coalition’s SUB Proposal, . (2)
the "transaction® triggers; those changes in c1rcumstances
that bring LPP benefits into’ Play, and (2) ,the level of the
displacement and dismissal .allowances, the length of time an
employee remains eligible .for such an allowance.

IV =~ SUB

: To begin with, Amtrak urges that the cOalltion s
regquest for a SUB plan_ is beyond the scope .0f ‘the
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arbitration. It refere ta the langage in Section 141(a) of
‘the ARAA which reveals that the Congress contemplated
negotiatlons and possible arbitration "with respect to all
1ssues relating to employee protective arrangements and
saverance benefits which are appliocable to employeea of
amtrak..."” It argues that this language refers only to
those 'LPPs in effect at the time they were eliminated by
ARAA, that no SUB plan was in effect at Amtrak prior to
ARAA, that SUB was ncot one of the “protective arrange-
ments...applicable to employees of Amtrak", and that this
subject therefore cannot be considered hy the Board. The
Coalition disagrees. It emphasizes that "all issues..." .. . ..
concerning LPPs can properly be raised before the Board so
long as they concern "protective arrangements...applicable

to employees”, It urges that SUB meets this test. ... . ..

section 141(a) is amhiguous. Its language could
reasonably be read to support either party’s argument.
There 1s no need, however, to resolve this ambigquity. Even
assuming the SUB proposal is properly Qefore us, we do not
accept it.

The cost estimates of the SUB proposal are dependent on
many factors which are difficult to measure.. .SUB.could . .
" prove to be far more éxpen91ve than the Coalltlon '
anticipates or it could provel to. be far less expensive than
Amtrak suggests. This 1s a highly speculative matter..
Since Amtrak has been formed ‘no CBA with any of its unions
has contained a SUB plan., VNew LPPs of this nature within
the industry have ordinarily .been agrsed upon, .or have bean
imposed hy statute, due to ‘structural changes that threaten
subatantial job loss, No such immediate threat: appears to
be present here. Amtrak’s plans call for expansion rather
than contraction. The problem on the horizon is the ARAA
provieion which calls for. regotiations with -respect to
Amtrak’s contraoting out author;ty A greater use of
contractors might well result in more temporary’ ' ..
unemployment. That in turn might well call for some form of
supplemental unenployment bhenefit, a SUB, beyond current
RUIA benefits. Given amtrak’s troubled condition and given
the need for moderation, this is hardly the time for an
innovation as significant as SUB. This matter Is best left
for the next round of bargalning which is about to begin.

13
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Thosa negotiations will offer a far more reliable procedure
“for exploring the true costs and benefits of SUB, The
Conrail 8UB histery is plainly dlstlnguishable from Aumtrak’s

circumstances.
. e

V - "Transaction® Triggers

LPP costs are intimately related to the “transaction"
triggere which define the circumstances under which
employees become eligible for LPP benefits. The narrower or
more restrictive the trigger, the less employees will :
receilve and the lower--the..LPP costa-for Amntrak. --The broader-:
or more expansive the trigger, the more employeea will :
receive and the greater the LPP costs for Amtrak. The
parties disagree as to how the triggers should be defineq -
and what "exceptions" should he applied to the triggers.
Each of these matters presents a distinct challenge and
calls for a separate answer.

& * LI
The C-2 "transaction® trigger was the "discontinuance..
of intercity raill passenger service” below tri-wveekly on a
- routa. That ig, employees:.on a givaen route were entitled to
" LPP benefits when passenge¥ service on: that, rou;e vas
eliminated or was reduced to just one or twe trlps per week.
The Coalition believes this should remain the appllcable
criterion. Amtrak urgon at least two changea.

First, Amtrak would 1imit the tr;gger “so that it .
applies only to passenger service in effect as of March a1,
1998.7 Thie would mean that pny new intercity service
established after March 31, 1998, woeuld not be. covered by
LPPs. Employees dismissed .o¥ displaced from such a new
service would receive no LPP. benefits. We .do nhot accept
amtrak’s proposed 1imitation. Antrak 1tselt recognizes that
some form of LPP is approprlate for employees .invelved in
intercity services in effect pn March 31, 1998.: To deny

247



VA S I I S S S eeesd

that LPP coverage to employees merely beocause thay are part
of a service created after that date seems arbitrary. The
enployee need is the same In either event. If LPPs are a
sensible protective device, as everyone agrees, they should
be avdilabla to all employees regardless of when their ’
serv1ce happens to have been established.

We recognize, however, that management can never be
certain of the utllity of new pesmenger services. New
routes may be started in the belief that they are warranteqd
by market conditions and are likely to be successful.
Whether they actually succeed vill depend. on.many.variables...
Because of the real possibllity that LPP costs could well
inhibit managerial initiatives, we believe Amtrak should be
allowed a two-year grace period within which to test a new..
route with the right to withdraw from that route within this
pericd without incurring LPP benefits. But if the route
centinues beyond two years, the affected employees would
recelve LPP benefits should management change its mind and
eliminate the route or limit the route_to something less

than three trips per weeX.

Second, Auwtrak would limit the intercity service
trigger so that it applies, cnly.to.a.complete cessation of .
all trains on an exlstlng,route. Thls would mean that a |
reduction in such service to6 one or. two traing ‘per week
would not trigger any LPP benE£it for dismissed or displaced
employees, We do not accept thls proposed.. limitatlon. To
begin with, the trigger for years has,been “anything less
than three trains per weék. Nothlng in tho record ruggeaests

......

Amtrak recoghizes that its. ability to meet | ‘the COngreBsicnal
goal of self-sufficiency depends on expansion rather than
contraction of its Intercity services. It seems highly
unlikely that this kind ©f limited reducticn in service will
occur., In any event, employees have need of LFPF benefits
whether the reduction is from four to three trains (LPP
coverage not in question),’ from three to one or two .trains
(no LPP coverage under Amtrak proposal), or from one oY more
trains to none (LPP coverage*not in questlon). The

distinction Amtrak proposes ig not persuasive.
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Several "“exceptions" to a Ytransaction' trigger are in
dispute. The partles agree that an "exception" should be.
provided, as was the case under C-2, for any seoasonal intér-
city passenger service which is discontinued in 120 days or
les6. Amntrak proposes that this exception be limited so
that it applies conly to seasonal sexrvices existing as of
¥arch 31, 1998, and not to any such service introduced at a |
later date. For the reasons already expressed, this

proposal is rejected.

Antrak also urges, as has apparently been true in the
past, that any Jobs "associated with Federal, State and
local governmental projects and contracts [including. rail .-
services], or private sector projects and contracts" be
excluded from LPP coverage., The Coalition disagrees. This
vexception® would apply, for instance, to situations in
which a State agrees to underwrite Amtrak’s cperating losses

on some route segment within its bordeyrs and later cancels
" or refuses to renew its contract with Amtrak. aAnd it would
apply to a situation in which a metropolitan transit agency
contracts with Amtrak to perform maintenance work on its

.~ trains for a period of years and later changes its mind.

- amtrak employees are dismissed or displaced when these
contracts are terminated. ... . - . R

The proposed "exoeption®’ involves matters which were
not fully explored in the parties’ briefs. ~There are
equitable considerations orn’'both aides of thisiasue, And°"
the "transaction" language in.Article III(a) of C-2 can
hardly be conaidered unambiguous. Because of these
uncertainties, we direct the parties to negotiate on this
Amtrak proposal in an attempt to find a satisfactory
solution. If they do not reach agreement within 60 days of:
the date of this Award, they shall submit briefs to the
Board and a final ruling on this point will follow.

Tn all other respects, the "exceptions" in place under
C-2 and "Rule 10/11%" should continue in effect under the
current CBAs. The parties agree. that becausé commuter
railroad service performed by Amtrak is not "intercity...
service", it is not covered by the LPPs. The LPP

o

249



VA S I I S S S eeesd

"procedures" in place under €-2 and "Rule 10/11" chould
continue in effect under the current CBAs.

. V1 - Scope of LPP Benefits R

‘ The parties have very different ideas as to the scope
of LPP benefite to be provided. They disegree on (1) the
length of service required to be eligible for such benefits,
(2) the length of preotection, that la, the duration of such
benefits for an eligible employee, and (3) the level of
benefits, that 1s, the amount of money to be paid to an
eligible employee. The details are set forth in the
following discussjony - S

It should be noted that under C-2 and "Rule 10/11%,
there was no length of service requirement. Affected
-employees received benefits related to the length of thelr
service up to a maximum of six years. And the benefit was
income protection based on a monthly guarantee calculated by
averaging an employee’s 12 months’ wagqs preceding his
dismissal or displerement. ‘ :

As to the length of service requirement, the Coalition
proposes the same arrangement.as in C-2 and ."Rule . 10/11".
Amtrak, however, would. reguire.two years’ service in order
to be eligible for dxsplacement and dismigsal allowances.
The notion that fringe benefits increase with years of
service ie well-accepted thrdughout American industry.
Vacatlon time, retirement pay, and so on become more
generous as one accumulates service. That. is true as vall
for the length of protection for displacement and-dismissal
allowvances. Short-service amployoes eimply have not
invested enough time on the job to be. entltled to the larger
benefit., The question ‘here l1s ‘whether there "should .be a
two-year service requirenent in order to be eligible for.
these allowances. We find that such a requlrement is a
sensible device which will reduce LPP cost and will make
employees earn the right to these allowances through a br;ef

period of work. S
As to length of protection, Amtrak’ urges a Slldlng
scale, based on years of service, to a maximum of two

years of protection. The Coalition urges a sliding scale to
a maximum of five years of protection. T Their dirterences

can be seen in the following table:
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Amtrak Coalition |
YOS Anount yos Amount

: : 7 0 tol 60 days pay’
2+ to 6 3 mos., pay. ‘ 1+ to 2 6 mos.
6+ to 9 6 mos. e+ to 3 12 mos,
9+ to 12 9 mos. 3+ to 5 18 mos.
12+ to 18 12 mos. 3+ to 10 36 mos.
18+ to 24 18 moe. : 10+ to 15 48 mos,
24+ 24 mos. 15+ - 60 mosB,

In resolving this issue, we have considered the fact
that Amtrak hae already included in its strategic business
plan for the coming years a LPP benefit cest of 1 to 1.5, .
million deollars per year and the further fact this cost over’
the past 24 years has averaged 1.5 million per year. Thus,
prior to this arbitration, Amtrak anticipated that its LPP
costs would continue to be esgentially what they have always
been. We know too that C-2 and "Rule 30/11" costs in
previous years were based on conditions which have, through
the rulinge already made, been modified in Amtrak’s favor.
All of this is bound to reduce itse LPP benefite cost. ‘
Moreover, Amtrak’s witnesses stressed that.management would
in all probablllty expand rather than cont¥act" its routes
and that it had no plan for any major reduction in routes.
These and other factors all point to fewer LPP ~ °
“trangsactions® in the coming years. - Finally, the long . .:
history regarding the level of LPP bepefits is “entitled’ to
substantlal weight ae 1€ ‘tha need for moderaticn. We do not
believe, given the changes we have enbracéd, that the 1evel
of benefits required by this award is. 11ke1y te ‘be
troublesome. Of course, there is a large élemént of
‘conjecture in whatever we do. Accordingly, apart .from
certain modificatlions we deem appropriate, we accept the
coalition’s notion of a maximunm .of five years’ protection, a
100 percent displacement allowance and a 100 percent
disnipsal allowance. The level of benetits shall be as -

follows: i T
vog L Ameurnt
2 to 3 ST 6 mos. pay
3+ to 5 ST 12 mog,..
5+ to 10 . 18 mos. .
251



VA S I I S S S eeesd

10+ to 15 24 nose,.
15+ to 20 36 nos.
20+ to 25 48 mos,
\ 25+ ‘ 60 mos. ' .

|

As for health benefits (medical and dental), they
should continue for the length of the ewployee’s coverage,
that is, for the length of time he is entitled to LPP

_benefits.
VII - Separation Payment

Under C€-2 and "Rule 10711", d aishifséd elployee who 7
was entitled to LPP benefits could resign and cpt for a
separation allowance, a lump-sum payment in lieu of a . ..
dismissal allawance. The separation pay involved a slidih
scale - based on yYears of service - to a maximum of 12
months at 30 days per month. The Coalition asks that this
arrangement be continved, 2rxtr2% 2sks that separztion pay
be reduced to two-thirds of its proposed dismissal allowance .
(see Part VI of the award) based on a normal work month. _

We have already provided for a reduced dismissal
benefit. We are not convinced it is necesgary to reduce the
separation payment further except that an emplovee must have
two years’ service before he is entitled ta this payment.
Apart from thils single change, Section 9% of the WJIPA will
continue to determine the size of the separation payment,
the maximum still being.12 months’ pay. . . ... .

VIII - Reldcation Benefits (., .

Under C©-2 and "Rule 10/11%, a dismissed employee
required to change his point.of employment and move his
residence was entitled to moving expenses, travel expenses,
and mo on. The Coalition seeks substantially the same -
relocation monies. Amtrak seeks to place a limit on
relocation expenses, namely, %2000 ror renters .and $6000 for
homeowners. - PR R -

Here too we believe the C-2 and "Rule.10/11" should be
continuved. Nowhere has.the Board been givén .any specifics
as to the size of relocation expenses in the past, We shall
not assume that those expenses pose any real burden for ’
Amtrak. . T Lo '

. - 19
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be reopened. With respect tec the BMWE, BRS and TCU
(Clerks/Talegraphers), the provisions of this Award chall
“not be amendable until the date that the last collective
bargaining agreement with the BMWE, BRS and TCU .
(clerks/Telegraphers), respectively, may be recpened. .

At the written request of either duly designated repre-
sentative (J. M. Bress for Amtrak and J. M. Parker for the
Coalition), any difference that arises as to the meaning or
epplication of the provisions of this Award shall be
referred back to the Board, within 180 days from the date of

the Awarﬁ o o Fdmmd et L 2

Rlchard Mltfinthal Chairman

%,m, 2 fucl ! .’:ZZZ( '

oshua Jav;ts_
trak slgnee';

Carl E. Van Horn
CQalxtlon—Daslgnee R

Cctober 29, 1999

2 poth the Amtrak-~Designee and the anlitioquesignee on
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and benefits under such CBAs, including the right to
continue to he represented by unions of their own choosing.

Antrak insiste no such clause is justifled.

e mmiel e s e me e - ¢ e e e

There appear to be no precedents for a successorship
clause in the rail industry. More important, such a broad
clause could well interfere with Amtrak’s ability to take’
the initiatives so important to its future. The costs and:
consequences of such a clause are unknown. Given the need
for Amtrak to achieve self-sufficlency within the next few
yeara, this is not the time to impose a new successorship
requirement. The Cecalition’s proposal is rejected.

AWARD

The COalltion s SUB and;nuccannorshlp proposals are
rejected. ‘ .

- Cme fea e =

The “transaction® triggers ‘and "exceptlons" to be
included in the collcctive . bargaining ugreementa nre set

forth in Part V. L : L

The scope of the LPP. ﬁéﬁefits to be .incliuded in the
caollective bargaining agreements is set rorth 1n Parts VI,
VIT and VIII. o .

This award shall be retroactive to April 1, 199a8. It
is to be conslderedq "final,’ binding and conclusive® as the
parties themselves stipulated in their May 31, 1998
Arbitration Agreement. Co : 1o

with respect to unions other than the BHWE, BRS and TCU

(Clerks/Telegraphers), the. provisions of this Award shall
not be amendable until the date .on which each unien’s labor
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BOARD CF ARBITRATION

(Convened pursuant to a May 31, 1598
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labor protective provisicns of various
Collective Bargaining Agreements) -
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-and-

COALITION OF AMTRAK UNIONS

Richard Mittenthal
Chairman -

Joshua M. Javits

M e T
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BACKGROUND

On October 29, 1999, this Board of Arbitration issued
an award concerning the labor protective provisions (LPPs)
to be included in varicus ccllective bargaining agreements
(CBAs) between Amtrak and a Coalition of fourteen unions ‘
(Coalition) - which together represent some 22,000 employees -
in various Amtrak bargaining units.

‘ One portion of the award, pages 14-17, dealt with
“transaction” triggers, namely, the circumstances under
which employees become eligible for LPP benefits. The
narrower or more restrictive the trigger, the less employees
will receive and the lower the LPP costs for Amtrak. The'
broader or more expensive the trigger, the more emplocyees
will receive and the greater the LPP costs for Amtrak. The
parties disagreed as to how the triggers should be defined
and what “exceptions” should be applled to the trlggers
The award decided mcst.of the points in dispute.

However, one of the. “exceptlons" urged by Amtrak ralsed
the following issue: .

Amtrak also urges...that any jobs “asscciated
~ with Federal, State and local .government projects
~and contracts [including rail services], or
private sector projects and contracts”’ be excluded
from LPP coverage. The Coalition disagrees. This
“exception” would apply, for instance, to -
situations in which a State agrees to underwrite
Amtrak’s operating losses on some route segment
- within its borders and later cancels or refuses to
renew its contract with Amtrak. And it would
apply to a situation in which a metropolitan
transit agency contracts with Amtrak to perform
maintenance work on its trains feor a period of
years and later changes its mind. Amtrak
employees are dismissed or displaced when these
contracts are terminated.

Because these matters had not been fully éxplored'in
the parties’ briefs, because there were eguitable
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considerations on both sides of the issue, and because the
“transaction” language in Article III({(a) of C-2 was not
unambiguous, the Board remanded this part of the dispute to
the parties for further discussion "“in an attempt to find a
satisfactory solution”. : -

The parties’ discussions resulted in four distinct
agreements. First, where Amtrak receives private funding
for a particular train service (e.g., Reno Fun train,
Florida train) and discontinues thls service when such
funding is eliminated or reduced, no LPP benefits are
required. Second, where Amtrak provides special passenger
trains (e.g., transport of military troops) pursuant to
federal contract and discontinues the trains when the
contract is cancelled, no LPP benefits are reqguireéd. Third,
where Amtrak contracts with shlppers”or USPS on an intercity
route and discontinues the route in whole or part when the
contract terminates, LPP benefits are required. Fourth,
where Amtrak receives federal funding on an intercity route
and discontinues the route when such funding ceases or is
reduced, LPP benefits are requ1red

The parties, however, were unable to resolve all of
their differences. They have returned toc the Board for a
ruling on three matters. They submitted briefs on September
17, 2001. The Board met on November 16, 2001, to consider
the issues. We sought additional information from Amtrak
which was received on December 20, 2001. Further written
arguments were made by both parties in the past few months.

DISCUSSION AND FINDINGS

Shop_crafts. This disagreement concerns “insourced”
work for shop craft employees. Amtrak wins a contract,
through competitive bidding or as sole bidder, to perform
repair, maintenance, rehabilitation, or construction in its
shops for a private sector company or some governmental
unit. When the contract work is completed (or cancelled),
Amtrak employees are dismissed or displaced. The question
is whether, in such a situation, the affected employees are
entitled to LPP benefits.
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Our answer is "no”. “Insourced” work is not part of
Amtrak’s core shop craft work. It is additional work that
helps to provide continuity of employment for the shop
crafts; it is additional income, a basis for profits, for

. Amtrak., When the contract ends, the “insourced” work ends.
Amtrak cannot thereafter schedule work which no longer '
exists. To require Amtrak to give LPP benefits to shop
craft people in these circumstances would impose a money
burden for a condition over which Amtrak has no control
whatever. This should be an “exception” to the ’
“transaction” trigger.

Federally mandated service. This disagreement concerns

the federal government requiring train service between _
certain cities (e.g., between St. Louis and Washington) and
supporting this service with federal funds. The federal
government then withdraws “its mandate on funds and Amtrak
discontinues the service. Employees are displaced or
dismissed. The question is whether, in such a situation,
the affected employees are entitled to LPP benefits.

Our answer is “no”. This train service is mandated by
the federal government. Amtrak has no choice in the matter.
It must establish the service requested. But when the
mandate ends and Amtrak discontinues the service, it cannot
reascnably be expected too provide LPP benefite for a
condition it had nothing to do with. Indeed, the parties
have already agreed that when Amtrak establishes special
passenger trains pursuant to federal contract and -
discontinues the trains when the contract is cancelled, no
LPP benefits are required. This situation is sufficiently
similar to the case of federally mandated service to call
for the very same result. The latter should also be an
“exception” to the “transaction” trigger.

State-appointed train service. Amtrék'was‘eétablished‘

by the Rail Passenger Service Act (RPSA) in 1970 to operate
‘a national system of intercity passenger trains. Amtrak
has, in addition to the national system, contracted with
various states to provide other passenger service. There
are presently 19 such state-supported trains. They
represent a relatively small part of Amtrak’'s total
operations - for instance, 18 percént of total train miles
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and 9 percent (excluding state subsidies) of total train
revenue. State support, subject to negotiations with:
Amtrak, covers a certain percentage of Amtrak’s “operating
loss” on a particular train service. That “operating loss”
is the @ollar‘amount by which total train and route costs
exceed passenger revenue. '

It should be emphasized that the freight railroads
originally employed the train and engine crews on state-
supported trains. Not until 1986 did these crews become
Amtrak employees.! Hence, any LPP obligations which may
have arisen between 1970 and 1986 were apparently the
respongibility of a freight railroad. Thereafter, any such
responsibility was Amtrak’'s. The Amtrak Reform &
Accountability Act (ARAA) of 1997 repealed all LPP benefits
effective June 1, 1598, with the parties being directed to
negotiate new arrangements and if unsuccessful being offered
the option to arbitrate.

The issue concerns the following scenario. A state ,
fails to renew its contract with Amtrak for train service or
puts out the contract for competitive bidding and Amtrak is
not the successful bidder. 1In either event, Amtrak is
forced to discontinue this train service and the affected
employees are dismissed or displaced. The employees seek
LPP benefits from Amtrak. ' :

Amtrak contends that because the discontinuance of
train service is the result of a decision made by the state
rather than Amtrak, because this decision is “out of
Amtrak’s control”, the job losses should not trigger LPP
benefits. It asserts that the imposition of LPP liability
in this situation will place Amtrak at a competitive dis-
advantage in bidding for new state contracts (or in ;.
retaining contracts) by raising its contingent costg and
hence distorting its cost structure. It asserts further
that any LPP liability will place Amtrak at a practical
disadvantage in attempting to negotiate full cost recovery

from the states.

! There was one exception. The crews on the Keystone train
became Amtrak employees in 1983.
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The Coalition, on the other hand, contends that the
existence of state funding for a train service “should not
permit Amtrak to escape its pre- existing responsibilities
...” for LPP benefits. It says that because Amtrak was
liable for LPPs on state trains long before the passage of -

~the ARAA in 1997, there is no sound basis for relieving
Amtrak from that liability now and that “state funding
neither created nor increased Amtrak’s labor protection
responsibilities”. It does not believe the continuation of-
1LPPs will place Amtrak at a meaningful disadvantage in its
contracting with states.

In evaluating these arguments, it must be remembered
what the Board said in its original award:

Congress, in enacting the ARAA, repealed that
porticn of the RPSA which had required ‘fair and
equitable’ LPPs and also extinguished the existing
LPPs in any CBA between Amtrak and the various
unions in the Coalition. 1Its purpose, as set
forth in the ARAA, was to help the parties in
effect ‘to reduce Amtrak'’s costs and increase its
revenues'’ and to provide Amtrak with ‘additional
flexibility’ so as ‘'to operate in a businesslike
manner’ in managing costs and maximizing revenues.
It urged the parties ‘to modify [CBAs] to make
more efficient use of manpower and to realize cost
savings...’ That Congress contemplated lower LPP
costs for Amtrak seems perfectly clear.

.It was Congress, in establishing Amtrak
through the RPSA, that required LPPs for Amtrak
employees. It was Congress again, through the
ARAA, that eliminated these LPPs and anticipated
cost restraint in negotiating a new and more -
modest LPP arrangement.

To ignore the Congressional statements of
purpose found in the ARAA, under these circum-
stances, would be to ignore the root basis for
this arbitration. The need for lower cost, higher
revenue, and greater flexibility is a legitimate
consideration for this Board...
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There is much to be said for the arguments made by both
gides. It is true that LPP benefits were paid by Amtrak
when it discontinued state-supported trains in 1981 and 1982
due to insufficient state support. But we note, in this
connection, that it was Amtrak’s decision, not the state’s,
to discéntinue the trains. The states apparently were
willing to continue support but not at a sufficiently high
percentage of Amtrak’s operating loss. This situation is
not likely to recur. When Amtrak was asked by the Board
whether there was “any likelihood of Amtrak ‘canceling’ or
getting out of any of the [state-supported] trains...”, it
replied, "No...we are not likely to withdraw services...”
Should this scenario occur again and the decision to
discontinue a state-supported train is-Amtrak’s alone, then
we believe Amtrak would be liable for the full LPP benefit
set forth in pages 18-19 of our earlier award.

However, a different result is called for when it is
the state that cancels the contract with Amtrak and ends its
support. Whatever Amtrak’s wishes, that particular state-
supported train no longer exists. In these circumstances,
given the Congressiocnal objectives mentioned above and given
Amtrak’s need for lower cost, we believe the LPP benefits -
should be much less than what Amtrak employees on national
system trains receive.? This distinction is also justified
by the differences between these two groups of employees.
Those who work on state-supported trains became Amtrak
employees in 1986 or later; those who work on national
system trains became Amtrak employees in 1970 or later.
Those on state-supported trains are ordinarily dependent for
their employment on a state’s decision, not Amtrak’s; those
on national system trains are dependent for their employment
on Amtrak’s decision alone. Both groups of employees, as
well as management, have much to gain from the continuation
or growth of state-supported trains which serve to feed
passengers into the national system and enhance Amtrak's

! amtrak concedes that if states were to subsidize some part
of national system trains, LPPs would nevertheless continue
to apply in full for the employees on such trains even if
their train routes were discontinued.
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through further restraints on LPP benefits.

For these reasons, the LPP benefits for employees on
state-supported trains will be one-third the amount provided
in the original award to employees in the national'system®, .

. assuming of course that the discontinuance of the train is
" the state’s decision, not Amtrak’s.

We recognize that if a state train is discontinued, a
question may arise as to whether Amtrak or the state .is
responsible for the discontinuance. Because this would be
essentially a fact question, dependent on the circumstances
of the particular case, we do not believe it would be
appropriate to establish rules or criteria for the
resolution of any such dispute.

} This means that the level of benefits would be as follows:

oS ‘ Amount

2 to 3 2 mos. pay
3+ to 5 4 mos.

5+ to 10 6 mos.

10+ to 15 8 mos.
15+ to 20 12 mos.
20+ to 25 16 mos.
25+ _ 20 mos.
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(a) Applicability of provisions. ' privileges of su_béhépter [ applicable. -,
(b) Request for establishment of 183. Disputes within jurisdiction of
Mediation Board,

emergency board.
184.S'ystcm-, group, or regional boards of

(c) EstaB]ishment of emergency board adjustment,
(d) Public hearing by National Mediation 185.National Air Tranéport A.dj ustment
Board upon failure of emergency board to Board. |
effectuate settlement of dispute.
186. Omitted.
(e) Establishment of second emergency B
board. - : 187. Separability.
(f) Submission of final offers to second 188. Authorization of appropriations.

emergency board by parties. board.

(g) Report of second emergency board.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 231, 351, 354, 355, 362, 401, 404, 431, 522, 565, 591,
726, 797k, 851, 853, 1108, 1207 of this title; title 11 section 1167, title 18 section 1951; title
26 section 3231; title 29 sections 152, 182, 401, 402, 523, 630, 1002, 1415, 2108; title 42
section 2000e; title 49 section 10722; title 49 App. section 1382. '

SUBCHAPTER I-GENERAL PROVISIONS
SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 181, 182 of this title; title 11 section 1113.

§ 151. Definitions; short title
When used in this chapter and for the purposes of this chapter-

First. The term "carrier” includes any railroad subject to the jurisdiction of the Surface
Transportation Board, any express company that would have been subject to subtitle IV of
title 49, United States Code, as of December 31, 1995, and any company which is directly or
indirectly owned or controlled by or under common control with any carrier by railroad and
which operates any equipment or facilities or performs any service (other than trucking
service) in connection with the transportation, receipt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, ard handling of property transported by railroad, and any
receiver, trustee, Or other individual or body, judicial or otherwise, when in the possession of
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the business of any such "carrier": Provided, however, That the term "carrier" shall not
include any street, interurban, or suburban electric railway, urless such railway is operating
as a part of a general steam-railroad system of transportation, but shall not exclude any part -
of the general steamrailroad system of transportation now or hereafter operated by any other
motive power. The Surface Transportation Board is authorized and directed upon request of
the Mediation Board or upon complaint of any party interested to determine after hearing
whether any line operated by electric power falls within the terms of this proviso. The term
"carrier" shall not include any company by reason of its being engaged in the mining of coal,
the supplying of coal to a carrier where delivery is not beyond the mine tipple, and the -
operation of equipment or facilities therefor, or in any of such activities. '

Second. The term "Adjustment Board" means the National Railroad Adjusfment Board
created by this chapter. :

Third. The term "Mediation Board" means the National Mediation Board created by this
chapter.

Fourth. The term "commerce" means commerce among the several States or between any
State, Territory, or the District of Columbia and any foreign nation, or between any Territory
or the District of Columbia and any State, or between any Territory and any other Territory,
or between any Territory and the District of Columbia, or within any Territory or the District
of Columbia, or between points in the same State but through any other State or any Territory
or the District of Columbia or any foreign nation.

Fifth. The term "employee" as used herein includes every person in the service of a carrier
(subject to its continuing authority to supervise and direct the manner of rendition of his
service) who performs any work defined as that of an employee or subordinate official in the
orders of the Surface Transportation Board now in effect, and as the same may be amended
or interpreted by orders hereafter entered by the Board pursuant to the authority which is
conferred upon it to enter orders amending or interpreting such existing orders: Provided,
however, That no occupational classification made by order of the Surface Transportation
Board shall be construed to define the crafts according to which railway employees may be
organized by their voluntary action, nor shall the jurisdiction or powers of such employee
organizations be regarded as in any way limited or defined by the provisions of this chapter
or by the orders of the Board.

The term "employee" shall not include any individual while such individual is.engaged in the
physical operations consisting of the mining of coal, the preparation of coal, the handling
(other than movement by rail with standard railroad locomotives) of coal not beyond the
mine tipple, or the loading of coal at the tipple.

Sixth. The term "representative" means any person or persons, labor union, organization, or-
corporation designated either by a carrier or group of carriers or by its ortheir employees, to
act for it or them. : :

Seventh. The term "district court” includes the United States District Court for the District of
Columbia; and the term "court of appeals” includes the United States Court of Appeals for
the District of Columbia.

This chapter may be cited as the "Railway Labor Act."
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(May 20, 1926, ch. 347, § 1, 44 Stat. 577; June 7, 1934, ch. 426, 48 Stat. 926; June 21, 1934,
ch. 691, § 1, 48 Stat. 1185; June 25, 1936, ch. 804, 49 Stat. 1921; Aug. 13, 1940, ch. 664,

§§2, 3, 54 Stat. 785, 786; June 25, 1948, ch. 646, §32(a), (b), 62 Stat. 991; May 24, 1949, ch.
139, §127 63 Stat. 107.) , :

REFERENCES IN TEXT

This chapter, referred to in text, was in the original "this Act", meaning act May 20, 1926, ch.
347, 44 Stat. 577 ' as amended, known as the Railway Labor Act, which enacted thls chapter
and amended sections 225 and 348 of former Title 28, Judicial Code and Judiciary. Sections
225 and 348 of former Title 28 were repealed by section 39 of act June 25, 1948, ch. 646, 62
Stat. 992, section 1 of which enacted Title 28, Judiciary and Judicial Pfoceduro. Section 225
of former Title 28 was reenacted as sections 1291 to 1294 of Title 28. For complete
classification of this Act to the Code, see this section and Tables.

CODIFICATION

In par. First, "subtitle I'V of title 49" substituted for "the Interstate Commerce Act [49 U.S.C.
1 et seq.]" on authority of Pub. L. 95-473, §3(b), Oct. 17, 1978, 92 Stat. 1466, the ﬁrst
section of which enacted subtitle IV of Tltle 49, Transportanon , ,

Provisions of act Aug. 13, 1940, §2, similar to those comprising par. First of this section,
limiting the term "employer” as applied to mining, etc., of coal, were formerly contained in -
section 228a of this title. Provisions of section 3 of the act similar to those comprising par.
Fifth of this section, limiting the term "employee" as applied to mining, etc., of coal, were
formerly contained in sections 228a, 261, and 351 of this title, and section 1532 of former
Title 26, Internal Revenue Code, 1939.

As originally enacted, par. Seventh contained references to the Supreme Court of the District
of Columbia. Act June 25, 1936 substituted "the district court of the United States for the
~ District of Columbia" for "the Supreme Court of the District of Columbia", and act June 25,
1948, as amended by act May 24, 1949, substituted "United States District Court for the
District of Columbia" for "district court of the United States for the District of Columbia".

As originally eriacted, par. Seventh contained references to the "cirouit court of appéals". Act
June 25, 1948, as amended by act May 24, 1949, substituted "court of appeals" for "circuit
court of appeals",
As orlgmally enacted, par. Seventh contained references to the "Court of Appeals of the
District of Columbia”. Act June 7, 1934, substituted "United States Court of Appeals for the
District of Columbia" for "Court of Appeals of the District of Columbia”.

AMENDMENTS
1940-Act Aug. 13, 1940, inserted last sentence of par. First, and second par. of par; Fifth.

1934-Act June 21, 1934, added par. Sixth and redesignated provisions formerly set out as
par. Sixth as Seventh.

RESTRICTION ON ESTABLISHMENT OF NEW ANNUITIES OR PENSIONS
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Pub. L. 91-215, §7, Mar. 17, 1970, 84 Stat. 72, provided that: "No carrier and no
representative of employees, as defined in section 1 of the Railway Labor Act [this section],
shall, before April 1, 1974, utilize any of the procedures of such Act [this chapter], to seek to
make any changes in the provisions of the Railroad Retirement Act of 1937 [section 228a et
seq. of this title] for supplemental annuities or to establish any new class of pensions or
annuities, other than annuities payable out of the Railroad Retirement Account provided
under section 15(a) of the Railroad Retirement Act of 1937 [subsection (a) of section 2280 of
this title], to become effective prior to July 1, 1974; nor shall any such carrier or
representative of employees until July 1, 1974 engage in any strike or lockout to seek to

" make any su¢h changes or to establish any such new class of pensions or annuities: Provided,
That nothing in this section shall inhibit any carrier or representative of employees from
seeking any change with respect to benefits payable out of the Railroad Retirement Account
provided under section 15(a) of the Railroad Retirement Act of 1937 [subsection (a) of -
section 2280 of this title]."

SOCIAL INSURANCE AND LABOR RELATIONS OF RAILROAD COAL-MINING
EMPLOYEES; RETROACTIVE OPERATION OF ACT AUGUST 13, 1940; EFFECT ON
PAYMENTS, RIGHTS, ETC.

Sections 4-7 of act Aug. 13, 1940, as.amended by Reorg.-Plan No. 2 of 1946, §4, eff. July 16,
1946, 11- F.R. 7873, 60 Stat 1095, with regard to the operation and effect of the laws
amended, provxded ‘

"SEC. 4. (a) The laws hereby expressly amended (section 1532 of Title 26, .R.C. 1939
[former Title 26, Internai Revenue Code of 1939] and sections 151, 215, 228a, 261, and 351
of this title), the Social Security Act, approved August 14, 1935 (section 301 et seq. of Title
42), and all amendments thereto, shall operate as if each amendment herein contained had
been enacted as a part of the law it amends, at the time of the original enactment of such law.

"(b) No person (as defined in the Carriers Taxing Act of 1937 [section 261 et seq. of this
title]) shall be entitled, by reason of the provisions of this Act, to a refund of, or relief from

~liability for, any income or excise taxes paid or accrued, pursuant to the provisions of the
Carriers Taxing Act of 1937 or subchapter B of chapter 9 of the Internal Revenue Code
[section 1500 et seq. of former Title 26, Internal Revenue Code of 1939], prior to the date of
the enactment of this Act {Aug. .13, 1940) by reason of employment in the service of any
carrier by railroad subject to part [ of the Interstate Commerce

- Act [49 U.S.C. 10501 et seq.], but any individual who has been employed in such service of
any cartier by railroad subject to part I of the Interstate Commerce Act as is excluded by the
amendments made by this Act from coverage under the Carriers Taxing Act of 1937 and’
subchapter B of chapter 9 of the Internal Revenue Code, and who has paid income taxes
under the provisions of such Act or subohapter, and any carrier by railroad subject to part I of
the Interstate Commerce Act which has paid excise taxes under the provisions of the Carriers
Taxing Act of 1937 or subchapter B of chapter 9 of the Internal Revenue Code, may, upon
making proper application therefor to the Bureau of Internal Revenue [now Internal Revenue
Service], have the amount of taxes so paid applied in reduction of such tax liability with
respect to-employment, as may, by reason of the amendments made by this Act, accrue
against them under the provisions of title VIII of the Social Security Act [section 1001 et seq.
of Title 42) or the Federal Insurance Contributions Act (subchapter A of chapter 9 of the
Internal Revenue Code) [section 1400 et seq. of former Title 261.
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"(c) Nothing contained in this Act shall operate (1) to affect apy annuity, pension, or death
benefit granted under the Railroad Retirement Act of 1935 [section 215 et seq. of this title] or

the Railroad Retirement Act of 1937 [section 228a et seq. of this title], prior to the date of
enactment of this Act [Aug. 13, 1940], or (2) to include any of the services on the basis of
which any such annuity or pension was granted, as employment within the meaning of
section 210(b) of the Social Security Act -or section 209(b) of such Act, as amended
(sections 410(b) and 409(b), respectively, of Title 42]. In any case in which a death benefit
alone has been granted, the amount of such death benefit attributable to services, coverage of
which is affected by this Act, shall be deemed to have been paid to the deceased under =
section 204 of the Social Security Act (section 404 of Title 42] in effect prior to January 1,
1940, and deductions shall be made from any insurance benefit or benefits payable under the
Social Security Act, as amended [section 301 et seq. of Title 42], with respect to wages paid
to an individual for such services until such deductions total the amount of such death benefit
attributable to such services,

"(d) Nothing contained in this Act shall operate to affect the benefit rights of any individual
under the Railroad Unemployment Insurance Act [section 351 et -eq. of this title] for any day
of unemployment (as deiined in section (k) of such Act [section 351(k) of this title])
occurring prior to the date of enactment of this Act. [Aug. 13 1940]

"SEC. 5. Any apphcatlon for payment filed with the Railroad Retirement Board prior to, or
within sixty days after, the enactment of this Act shall, under such regulations as the Federal
Security Administrator may prescribe, be deemed to be an application filed with the Federal
Security Administrator by such individual or by any person claiming any payment with
respect to the wages of such individual, under any provision of section 202 of the Social |
Securlty Act, as amended (sectlon 402 of Title 42).

"SEC. 6. Nothmg contained in this Act, nor the action of Congress in adoptmg it, shall be
taken-or considered as affecting the question of what carriers, compames or individuals,
other than those in this Act specifically provided for, are mclu_ded in or excluded from the
provisions of the various laws to which this Act is an amendment.

- "SEC. 7. (a) Notwithstanding the provisions of section 1605(b) of the Internal Revenue Code
[section 1605(b) of former Title 26, Internal Revenue Code of 1939], no interest shall, during
the period February 1, 1940, to the elghty ninth day after the date of enactment of this Act
[Aug. 13, 1940], mcluswe accrue by reason of delinquency in the payment of the tax
imposed by section 1600 W1th respect to services affected by this Act performed during the
period July 1, 1939, to December 31, 1939, inclusive, with respect to which services amounts.
have been paid as contributions under the Railroad Unemployment Insurance Act [section
351 et seq. of this title] prior to the date of enactment of this Act. -

"(b) Notwithstanding the provisions of section 1601(a)(3) of the Internal Revenue Code
[section 1601(a)(3) of former Title 26, Internal Revenue Code of 1939], the credit allowable
under section 1601(a) against the tax imposed by section 1600 for the calendar year 1939
shall not be disallowed or reduced by reason of the payment into a State unemployment fund
after January 31, 1940, of contributions with respect to services affected by this Act _
performed during the period July 1, 1939, to December 31, 1939, inclusive, with respect to
which services amounts have been paid as contributions under the Railroad Unemployment
Insurance Act [section 351 et seq. of this title] prior to the date of enactment of this Act
[Aug. 13, 1940): Provided, That this subsection shall be applicable only if the contributions
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with respect to such services are paid into the State unemployment fund betore the ninetieth
day after the date of enactment of this Act."

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 157, 182 of this title.

§ 151a. General purposes

The purposes of the chapter are: (1) To avoid any interruption to commerce or to the
operation of any carrier engaged therein; (2) to forbid any limitation upon freedom of
association among employees or any denial, as a condition of employment or otherwise, of
the right of employees to join a labor organization; (3) to provide for the complete
independence of carriers and of employees in the matter of self-organization to carry out the
purposes of this chapter-, (4) to provide for the prompt and orderly settlement of all disputes
concerning rates of pay, rules, or working conditions; (5) to provide for the prompt and’
orderly settlement of all disputes growing out of grievances or out of the interpretation or
application of agreements covering rates of pay, rules, or working conditions.

(May 20, 1926, ch. 347, §2, 44 Stat. 577; June 21, 1934, ch. 691, §2, 48 Stat. 1186.)
AMENDMENTS

1934-Act June 21, 1934, reenacted provisions comprising this section without change.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 153, 157 of this title.

§ 152: General duties

First. Duty of carriers and employees to settle disputes

It shall be the duty of all carriers, their officers, agents, and employees to exert every

reasonable effort to make and maintain agreements concerning rates of pay, rules, and

working conditions, and to settle all disputes, whether arising out of the application of such

agreements or otherwise, in order to avoid any interruption to commerce or to the operation

of any carrier growing out of any dispute between the carrier and the employees thereof.

Second. Consideration of disputes by representatives

All disputes between a carrier or carriers and its or their employees shall be considered, and,

if possible, decided, with all expedition, in conference between representatives designated

and authorized so to confer, respectively, by the carrier or carriers and by the employees

thereof interested in the dispute.

Third. Designation of representatives

Representatives, for the purposes of this chapter, shall be designated by the respective parties
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without interference, influence, or coercion by either party over the designation of
representatives by . the other; and neither party shall in any way interfere with, influence, or
coerce the other in its choice of representatives. Representatives of employees for the
purposes of this chapter need not be persons in the employ of the carrier, and no carrier shall,
by interference, influence, or coercion seek in any manner to prevent the designation by its
employees. as their representatives of those who or which are not employees of the carrier.

Fourth. Organization and collective bargaining, freedom from interference by carrier,
assistance in organizing or maintaining organization by carrier forbidden; deductlon of
- dues from wages forbidden :

Employees shall have the right to organize and bargain collectively through representatives
of their own choosing. The majority of any craft or class of employees shall have the right to
determine who shall be the representative of the craft or class for the purposes of this chapter..
No carrier, its officers, or agents shall deny or in any way question the right of its employees
to join, organize, or assist in organizing the labor organization of their choice, and it shall be
unlawful for any carrier to interfere in any way with the organization of its employees, or to
use the funds of the carrier in maintaining or assisting or contributing to any labor
organizabion, labor representative, or other agency of collective bargaining, or in performing
any work therefor, or to influence or coerce employees in an effort to induce them to join or
remain or not to join or remain members of any labor organization, or to deduct from the
wages of employees any dues, fees, assessments, or other contributions payable to labor -
organizations, or to collect or to assist in the collection of any such dues, fees, assessments,
or other contributions: Provided, That nothing in this chapter shall be construed to prohibit a
carrier from permitting an employee, individually, or local representatives of employees from
conferring with management during working hours without loss of time, or to prohibit a
carrier from furnishing free transportation to its employees while engaged in the business of a
labor organization.

Fifth. Agreements to join or not to join labor organizations forbidden

No carrier, its officers, or agents shall require any person seeking employment to sign any
contract or agreement promising to join or not to join a labor organization; and if any such
contract has been enforced prior to the effective date of this chapter, then such carrier shall
notify the employees by an appropriate order that such contract has been discarded and isno
longer bmdmg on-them in any way. '

Sixth. Conference of representatives; time; place; private agreements

In case of a dispute between a carrier or carriers and its or their employees, arising out of
grievances or out of the interpretation or application of agreements concerning rates of pay,
rules, or working conditions, it shall be the duty of the designated representative or
representatives of such carrier or carriers and of such employees, within ten days after the -
receipt of notice of a desire on the part of either party to confer in respect to such dispute, to
specify a time and place at which such conference shall be held: Provided, (1) That the place
so specified shall be situated upon the line of the carrier involved or as otherwise mutually
agreed upon; and (2) that the time so specified shall allow the designated conferees
reasonable opportunity to reach such place of conference, but shall not exceed twenty days
from the receipt of such notice: And provided further, That nothing in this chapter shall be
construed to supersede the provisions of any agreement (as to conferences) then in effect
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between the parties.

Seventh. Change in pay, rules, or working conditions contrary to agreement or to
section 156 forbidden

No carrier, its officers, or agents shall change the rates of pay, rules, or working conditions of
its employees, as a class, as embodied in agreements except in the manner prescribed in such
agreements or in section 156 of this title.

Eighth, Notices of manner of settlement of disputes; posting

Every carrier shall notify its employees by printed notices in such form and posted at such
times and places as shall be specified by the Mediation Board that all disputes between the
carrier and its employees will be handled in accordance with the requirements of this chapter,
and in such notices there shall be printed verbatim, in large type, the third, fourth, and fifth
paragraphs of this section. The provisions of said paragraphs are made a part of the contract
of employment between the carrier and each employee, and shall be held binding upon the
parties, regardless of any other express or implied agreements between them.

Ninth. Disputes as to identity of repi'esentatives; designation by Mediation Board;.
secret elections

If any dispute shall arise among a carrier's employees as to who are the representatives of
such employees designated and authorized in accordance with the requirements of this
chapter, it shall be the duty of the Mediation Board, upon request of either party to the
dispute, to investigate such dispute and to certify to both parties, in writing, within thirty
days after the receipt of the invocation of its services, the name or names of the individuals or
organizations that have been designated and authorized to represent the employees involved
in the dispute, and certify the same to the carrier. Upon receipt of such certification the
carrier shall treat with the representative so certified as the representative of the craft or class
for the purposes of this chapter. In such an investigation, the Mediation Board shall be
authorized to take a secret ballot of the employees involved, or to utilize any other
appropriate method of ascertaining the names of their duly designated and authorized
representatives in such manner as shall insure the choice of representatives by the employees
without interference, influence, or coercion exercised by the carrier. In the conduct of any
election for the purposes herein indicated the Board shall designate who may participate in
the election and establish the rules to govern the election, or may appoint a committee of
three neutral persons who after hearing shall within ten days designate the employees who
may participate in the election. The Board shall have access to and have power to make
copies of the books and records of the carriers to obtain and utilize such information as may
be deemed necessary by it to carry out the purposes and provisions of this paragraph.

Tenth. Violations; prosecution and penalties

The willful failure or refusal of any carrier, its officers or agents, to comply with the terms of
the third, fourth, fifth, seventh, or eighth paragraph of this section shall be a misdemeanor,
and upon conviction thereof the carrier, officer, or agent offending shall be subject to a fine
of not less than $1,000, nor more than $20,000, or imprisonment for not more than six
months, or uoth fine and imprisonment, for each offense, and each day during which such
carrier, officer, or agent shall willfully fail or refuse to comply with the terms of the said
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paragraphs of this section shall constitute a separate offense. [t shall be the duty of any
United States attorney to whom any duly designated representative of a carrier's employees
may apply to institute in the proper court and to prosecute under the direction of the Attorne’
General of the United States, all necessary proceedings for the enforcement of the provision:
of this section, and for the punishment of all violations thereof and the costs and expenses of
such prosecution shall be paid out of the appropriation for the expenses of the courts of the
United States: Provided, That nothing in this chapter shall be construed to require an
individual employee to render labor or service without his consent, nor shall anything in this
chapter be construed to make the quitting of his labor by an individual employee an illegal
act; nor shall any court issue any process to compel the performance by an individual -
employee of such labor or service, without his consent.

Eleventh. Union security agreements; check-off

Notwithstanding any other provisions of this chapter, or of any other statute or law of the -
United States, or Territory thereof, or of any State, any carrier or carriers as defined in this
chapter and a labor orgamzatlon or labor organizations duly designated and authorized to
represent employees in accordance with the requirements of this chapter shall be permitted(a
to make agreements, requiring, as a condition of continued employment, that within sixty
days following the beginning of such employment, or the effective date of such agreements,,
whichever is the later, all employees shall become members of the labor organization
representing their craft or class: Provided, That no such agreement shall require such
condition of employment with respect to employees to whom membership is not available
upon the same terms and conditions as are generally applicable to any other member or with
respect to employees to whom membership was denied or terminated for any reason other
than the failure of the employee to tender the periodic dues, initiation fees, and as sessments
(not including fines and penalties) uniformly required as a condition of acqmrmg or retaining
membershlp :

(b) to make agreements providing for the aeduction by such carrier or carriers from the
wages of its or their employees in a craft or class and payment to the labor organization
representing the craft or class of such employees, of any periodic dues, initiation fees, and

- assessments (not including fines and penalties) uniformly required as a condition of
acquiring or retaining membership: Provided, That no such agreement shall be effective with
respect to any individual employee until he shall have furnished the employer with a written
assignment to the labor organization of such membership dues, initiation fees, and
assessments, which shall be revocable in writing after the expiration of one year or upon the

" termination date of the applicable collective agreement, whichever occurs sooner.

(c) The requirement of membership in a labor organization in an agreement made pursuant tg
subparagraph (a) of this paragraph shall be satisfied, as to both a present or future employee
in engine, train, yard, or hostling service, that is, an employee engaged in any of the services
or capacities covered in the First division of paragraph (h) of section 153 of this title defining
the jurisdictional scope of the First Division of the National Railroad Adjustment Board, if
said emplovee shall hold or acquire membership in any one of the labor organizations,
national in scope, organized in accordance with this chapter and admitting to membership
employees of a craft or class in any of said services; and no agreement made pursuant to
subparagraph (b) of this paragraph shall provide for deductions from his wages for periodic
dues, initiation fees, or assessments payable to any labor organization other than that in
which he holds membership: Provided, however, That as to an employee in any of said
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not a member of any one of the labor organizations, national in scope, organized in
accordance with this chapter and admitting to membership employees of a craft or class in
any of said services, such employee, as a condition of continuing his employment, may be
required to become a member of the organization representing the craft in which he is
employed on the effective date of the first agreement applicable to him: Provided, further,
That nothing herein or in any such agreement or agreements shall prevent an employee from
changing membership from one organization to another organization admitting to
membership employees of a craft or class in any of said services.

i ,
(d) Any provisions in paragraphs Fourth and Fifth of this section in conflict herewith are to
the extent of such conflict amended.

(May 20, 1926, ch. 347, § 2, 44 Stat. 577; June 21, 1934, ch. 691, § 2, 48 Stat. 1186; June 25,
1948, ch. 646, § 1, 62 Stat. 909; Jan. 10, 1951, ch. 1220, 64 Stat. 1238.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in par. Fifth, probably means May 2‘0, 1926, the
date of approval of act May 20, 1926, ch. 347, 44 Stat. 577.

- AMENDMENTS
1951-Act Jan. 10, 1951, added par. Eleventh.

1934-Act June 21, 1934, substltuted "by the carrier or carriers" for "by the carriers" in par.
Second, general]y amended pars. Third, Fourth, and Fifth, and added pars Sixth to Tenth.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted "United States attbrney" for "district
attorney of the United States". See section 541 of Title 28, Judiciary and Judicial Procedure,
and Historical and Revision Notes thereunder.

- SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 153, 157 of this title; title 29 section 2101,
§ 153. National Railroad Adjustment Board

First, Establishment; composition; powers and duties; divisions; hearings and awards;
judicial review

There is established a Board, to be known as the "National Railroad Adjustment Board", the
members of which shall be selected within thirty days after June 21, 1934, and it is provided-
(a) That the said Adjustment Board shall consist of thirty-four members, seventeen of whom
shail be selected by the carriers and seventeen by such labor organizations of the employees,
national in scope, as have been or may be organized in accordance with the provisions of
sections 151a and 152 of this title.
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(b) The carriers, acting each through its board of directors or its receiver or receivers, trustee
-or trustees, or through an officer or officers designated for that purpose by such board, trustee
or trustees, or receiver or receivers, shall prescribe the rules under which its répresentatives
shall be selected and shall select the representatives of the carriers on the Adjustment Board
and designate the division on which each such representative shall serve, but no carrier or
system of carriers shall have more than one voting representative on any division of the
Board. :

(c) Except as provided in the second paragraph of subsection (h) of this section, the national
labor organizations, as defined in paragraph (a) of this section, acting each through the chief
executive or other medium designated by the organization or association thereof, shall
prescribe the rules under which the labor members of the Adjustment Board shall be selected
and shall select such members and designate the division on which each member shall serve;
but no labor organization shall have more than one voting representative on any division of
the Board.

(d) In case of a permanent or temporary vacancy on the Adjustment Board, the vacancy shall
be filled by selection in the same manner as in the original selection.

(e) If either the carriers or the labor organizations of the employees fail to select and -
designate representatives to the Adjustment Board, as provided in paragraphs (b) and (c¢) of
this section, respectively, within sixty days after June 21, 1934, in case of any original
appointment to office of a member of the Adjustment Board, or in case of a vacancy in any
such office within thirty days after such vacancy occurs, the Mediation Board shall thereupon
directly make the appointment and shall select anindividual associated in interest with the
carriers or the group of labor organizations of employees, whichever he is to represent.

(f) In the event a dispute arises as to the right of any national labor organization to participate
as per paragraph (c) of this section in the selection and designation of the labor members of
the Adjustment Board, the Secretary of Labor shall investigate the claim of such labor
organization to participate, and if such claim in the judgment of the Secretary of Labor has
merit, the Secretary shall notify the Mediation Board accordingly, and within ten days after
receipt of such advice the Mediation Board shall request those national labor organizations
duly qualified as per paragraph (c) of this section to participate in the selection and
designation of the labor members of the Adjustment Board to select a representative. Such-

~ representative, together with a representative likewise designated by the claimant, and a third
or neutral party designated by the Mediation Board, constituting a board of three, shall within
thirty days after the appointment of the neutral member, investigate the claims of the labor
organization desiring participation and decide whether or not it was organized in accordance
with sections 151a and 152 of this title and is otherwise properly qualified to participate in
the selection of the labor members of the Adjustment Board, and the findings of such boards
of three shall be final and binding. | :

(g) Each member of the Adjustment Board shall be compensated by the party or parties he is
to represent. Each third or neutral party selected under the provisions of paragraph (f) of this
section shall receive from the Mediation Board such compensation as the Mediation Board
may fix, together with his necessary traveling expenses and expenses actually incurred for
subsistence, or per them allowance in lieu thereof, subject to the provisions of law applicable
thereto, while serving as such third or neutral party.

277



VA S I I S S S eeesd

(hh) The said Adjustment Board shall be composed of four divisions, whose proceedings shall
be independent of one another, and the said divisions as well as the number of their members

shall be as follows:

First division: To have jurisdiction over disputes involving train- and yard-service employees
of carriers; that is, engineers, firemen, hostlers, and outside hostler helpers, conductors,
trainmen, and yard-service employees. This division shall consist of eight members, four of
whom shall be selected and designated by the carriers and four of whom shall be selected and
designated by the labor organizations, national in scope and organized in accordance with
sections 151a and 152 of this title and which represent employees in engine, train, yard, or
hostling service: Provided, however, That each labor organization shall select and designate
two members on the First Division and that no labor organization shall have more than one
vote in any proceedings of the First Division or in the adoption of any award with respect to
any dispute submitted to the First Division: Provided further, however, That the carrier
members of the First Division shall cast no more than two votes in any proceedings of the
division or in the adoption of any award with respect to any dispute submitted to the First
Division. ‘

Second division: To have jurisdiction over disputes involving machinists, boilermakers,
blacksmiths, sheet-metal workers, electrical workers, carmen, the helpers and apprentices of
all the foregoing, coach cleaners, power-house employees, and railroad-shop laborers. This
division shall consist of ten members five of whom shall be selected by the carriers and five
by the naticnal labor orgamzatmns of the employees.

Third division: To have jurisdiction over disputes involving station, tower, and telegraph
employees, train dispatchers, maintenance-of-way men, clerical employees, freight handlers,
express, station, and store employees, signal men, sleeping-car conductors, sleeping-car
porters, and maids and dining-car employees. This Division shall consist of ten members,
five of whom shall be selected by the carriers and five by the national labor organizations of
employees.

Fourth division: To have jurisdiction over disputes involving employees of carriers directly
or indirectly engaged in transportation of passengers or property by water, and all other
employees of carriers over which jurisdiction is not given to the first, second, and third
divisions. This division shall consist of six members, three of whom shall be selected by the
carriers and three by the national labor organizations of the employees.

(i) The disputes between an employee or group of employees and a carrier or carriers
growing out of grievances or out of the interpretation or application of agreements
concerning rates of Day, rules, or working conditions, including -cases pending and
unadjusted on June 21, 1934, shall be handled in the usual manner up to and including the
chief operating officer of the carrier designated to handle such disputes; but, failing to reach
an adjustment in this manner, the disputes may be referred by petition of the parties or by
either party to the appropriate division of the Adjustment Board with a full statement of the
facts and all supporting data bearing upon the disputes.

(j) Parties may be heard either in person, by counsel, or by other representatives, as they may
respectively elect, and the several divisions of the Adjustment Board shall give due notice of
all hearings to the employee or employees and the carrier or carriers involved in any disputes
submitted to them.
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(k) Any d1v1510n of the Adjustment Board shal] have authority to empower two or more of its
members to conduct hearings and make findings upon dlsputes when properly submitted, at
any place designated by the division: Provided, however, That except as provided in
paragraph (h) of this section, final awards as to any such dispute must be made by the entire
division as hereinafter provided. '

(1) Upon fa11ure of any division to agree upon an award because of a deadlock or inability to
secure a majority vote of the division members, as provided in paragraph (n) of this section,
then such division shall forthwith agree upon and select a neutral person, to be known as
Mreferee”, to sit with the division as a member thereof, and make an award. Should the-
division fail to agree upon and select a reféree within ten days of the date of the deadlock or
inability to secure a majority vote, then the division, or any member thereof, or the parties or
either party to the dispute may certify that fact to the Mediation Board, which Board shall,
within ten days from the date of receiving such certificate, select and name the referee to sit
with the division as a member thereof and make an award. The Mediation Board shall be
bound by the same provisions in the appointment of these neutral referees as are provided
elsewhere in this chapter for the appointment of arbitrators-and shall fix and pay the
compensation of such referees.

(m) The awards of the several divisions of the Adjustment Board shall be stated in writing. A

copy of the awards shall be furnished to the respective parties to the controversy, and the

awards shall be final and binding upon both parties to the dispute. In case a dispute arises

involving an interpretation of the award, the division of the board upon request of either
party shall interpret the award in the light of the dispute.

(n) A majerity vote of all members of the division of the Adjustment Board eligible to vote
shall be competent to make an award with respect to any dispute submitted to it.

(0) In case of an award by any division of the Adjustment Board in favor of petitioner, the
division of the Board shall make an order, directed to the carrier, to make the award effective
and, if the award includes a requirement for the payment of money, to pay to the employee
the sum to which he is entitled under the award on or before a day named. In the event any
division determines that an award favorable to the petitioner should not be made inany
dispute referred to it, the division shall make an order to the petitioner stating such
determination.’

(p) If a carrier does not comply with an order of a division of the Adjustment Board within
the time limit in such order, the petitioner, or any person for whose benefit'such order was
made, may file in the District Court of the United States for the district in which he resides or
in which is located the principal operating office of the carrier, or through which the carrier
operates, a petition setting forth briefly the causes for which he claims relief, and the order of
the division of the Adjustment Board in the premises. Such suit in the District Court of the -
United States shall proceed in all respects as other civil suits, except that on the trial of such
suit the findings and order of the division of the Adjustment Board shall be conclusive on the
parties, and except that the petitioner shall not be liable for costs in the district court nor for
costs at any subsequent stage of the proceedings, unless they accrue upon his appeal, and
such costs shall be paid out of the appropriation for the expenses of the courts of the United
States. If the petitioner shall finally prevail he shall be allowed a reasonable attomey's fee, to
be taxed and collected as a part of the costs of the suit. The district courts are empowered,
under the rules of the court governing actions at law, to make such order and enter such
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Judgment, by writ of mandamus or otherwise, as may be appropriate to entorce or set aside
the order of the division of the Adjustment Board: Provided, however, That such order may
not be set aside except for failure of the division to comply with the requirements of this
chapter, for failure of the order to conform, or confine itself, to matters within the scope of
the division's jurisdiction, or for fraud or corruption by a member of the division making the
order. :

(q) If any employee or group of employees, or any carrier, is aggrieved by the failure of any -
division of the Adjustment Board to make an award in a dispute referred to it, or is aggrieved
by any of the terms of an award or by the failure of the division to include certain terms in
such award, then such employee or group of employees or carrier may file in any United
States district court in which a petition under paragraph (p) could be filed, a petition for
review of the division's order. A copy of the petition shall be forthwith transmitted by the
clerk of the court to the Adjustment Board. The Adjustment Board shall file in the court the
record of the proceedings on which it based its action. The court shall have jurisdiction to
affirm the order of the division, or to set it aside, in whole or in part, or it may remand the
proceedings to the division for such further action as it may direct. On such review, the
findings and order of the division shall be conclusive on the parties, except that the order of
the division may be set aside, in whole or in part, or remanded to the division, for failure of
the division to comply with the requirements of this chapter, for failure of the order to
conform, or confine itself, to matters within the scope of the division's jurisdiction, or for
fraud or corruption by a member of the division making the order. The judgment of the court
shall be subject to review as provided in sections 1291 and 1254 of title 28.

(r) All actions at law based upon the provisions of this section shall be begun within two

years from the time the cause of action accrues under the award of the division of the
Adjustment Board, and not after.

(s) The several divisions of the Adjustment Board shall maintain headquarters in Chicago,
Illinois, meet regularly, and continue in session so long as there is pending before the
division any matter within its jurisdiction which has been submitted for its Consnderatlon and
which has not been disposed of, :

(t) Whenever practicable, the several divisions or subdivisions of the Adjustment Board shall
be supplied with suitable quarters in any Federal building located at its place of meeting.

(u) The Adjustment Board may, subject to the approval of the Mediation Board, employ and
fix the compensations of such assistants as it deems necessary in carrying on its proceedings.
The compensation of such employees shall be paid by the Mediation Board.

(v) The Adjustment Board shall meet within forty days after June 21, 1934, and adopt such
rules as it deems necessary to control proceedings before the respective divisions and not in
conflict with the provisions of this section. Immediately following the meeting of the entire
Board and the adoption of such rules, the respective divisions shall meet and organize by the
selection of a chairman, a vice chairman, and a secretary. Thereafter each division shall -
annually designate one of its members to act as chairman and one of its members to act as
vice chairman: Provided, however, That the chairmanship and vice-chairmanship of any
division shall alternate as between the groups, so that both the chairmanship and vice-
chairmanship shall be held alternately by a representative of the carriers and a representative
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of the employees. In case of a vacancy, such vacancy shall be filled for the unexpired term by
the selection of a successor from the same group.

(w) Each division of the Adjustment Board shall annually prepare and submit a report of its
activities to the Mediation Board, and the substance of such report shall be included in the
annual report of the Mediation Board to the Congress of the United States. The reports of
each division of the Adjustment Board and the annual report of the Mediation Board shall
state in detail all cases heard, all actions taken, the names, salaries, and duties of all agencies,
employees, and officers receiving compensation from the United States under the authority
of this chapter, and an account of all moneys appropriated by Congress pursuant to the
authority conferred by this chapter and disbursed by such agen01es employees, and officers.

(x) Any division of the Adjustment Board shall have authority, in its discretion, to establish
regional adjustment boards to act in its place and stead for such limited period as such
division may determine to be necessary. Carrier members of such regional boards shall be "
designated in keeping with rules devised for this purpose by the carrier members of the
Adjustment Board and the labor members shall be designated in keeping with rules devised
for this purpose by the labor members of the Adjustment Board. Any such regional board
shall, during the time for which it is appointed, have the same authority to conduct hearings,
make findings upon disputes and adopt the same procedure as the division of the Adjustment
Board appointing it, and its decisions shall be enforceable to the same extent and under the
same processes. A neutral person, as referee, shall be appointed for service in connection
with any such regional adjustment board in the same circumstances and manner as provided
in paragraph (1) of this section, with respect to a division of the Adjustment Board.

Second. System, group, or regional boards: establishment by veluntary agreement;
special adjustment boards: establishment, composition, designation of representatives
by Mediation Board, neutral member, compensation, quorum, finality and enforcement
of awards

Nothing in this section shall be construed to prevent any individual carrier, system, or group
of carriers and any class or classes of its or their employees, all acting through their
representatives, selected in accordance with the provisions of this chapter, from mutually
agreeing to the establishment of system, group, or regional boards of adjustment for the
purpose of adjusting and deciding disputes of the character specified in this section. In the
event that either party to such a system, group, or regional board of adjustment is dissatisfied
with such arrangement, it may upon ninety days' notice to the other party elect to come under
the jurisdiction of the Adjustment Board.

If written request is made upon any individual carrier by the representative of any craft or
class of employees of such carrier for the establishment of a special board of adjustment to
resolve disputes otherwise referable to the Adjustment Board, or any dispute which has been
pending before the Adjustment Board for twelve months from the date the dispute (claim) is
received by the Board, or if any carrier makes such a request upon any such representative,
the carrier or the representative upon whom such request is made shall join in an agreement
establishing such a board within thirty days from the date such request is made. The cases
which may be considered by such board shall be defined in the agreement establishing it.
Such board shall consist of one person designated by the carrier and one person designated
by the representative of the employees. If such carrier or such representative fails to agree
upon the establishment of such a board as provided herein, or to exercise its rights to
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establishment of the special board may request the Mediation Board to designate a member
of the special board on behalf of the carrier or representative upon whom such request was
made. Upon receipt of a request for such designation the Mediation Board shall promptly
make such designation and shall select an individual associated in interest with thé carrier or
representative he is to represent, who, with the member appointed by the cartier or
representative requesting the establishment of the special board, shall constitute the board.
Each member of the board shall be compensated by the party he is to represent. The members
of the board so designated shall determine all matters not previously agreed upon by the
carrier and the representative of the employees with respect to the establishment and
jurisdiction of the board. If they are unable to agree such matters shall be determined by a
neutral member of the board selected or appointed and compensated in the same manner as is
hereinafter provided with respect to situations where the members of the board are unable to
agree upon an award. Such neutral member shall cease to be a member of the board when he
has determined such matters. If with respect to any dispute or group of disputes the members
of the board designated by the carrier and the representative are unable to agree upon an
award disposing of the dispute or group of disputes they shall by mutual agreement select a
neutral person to be a member of the board for the consideration and disposition of such
dispute or group of disputes. In the event the members of the board designated by the parties
are unable, within ten days after their failure to agree upon an award, to agree upon the
selection of such neutral person, either member of the board may request the Mediation
Board to appoint such neutral person and upon receipt of such request the Mediation Board
shall promptly make such appointment. The neutral person so selected or appointed shall be
compensated and reimbursed for expenses by the Mediation Board. Any two members of the
board shall be competent to render an award. Such awards shall be final and binding upon
both parties to the dispute and if in favor of the petitioner, shall direct the other party to .
comply therewith on or before the day named. Compliance with such awards shall be
enforcible by proceedings in the United States district courts in the same manner and subject
to the same provisions that apply to proceedings for enforcement of compliance with awards
of the Adjustment Board.

(May 20, 1926, ch. 347, §3, 44 Stat. 578; June 21, 1934, ch. 691, §3, 48 Stat. 1189; June 20,
1966, Pub. L. 89-456, §§1, 2, 80 Stat. 208, 209; Apr. 23, 1970, Pub. L. 91-234, §§ 1-6, 84
Stat. 199, 200.)

AMENDMENTS
1970-Par. First, (a). Pub. L. 91-234, § 1, substituted "thirty-four members, seventeen of
whom shall be selected by the carriers and seventeen" for "thirty-six members, eighteen of

whom shall be selected by the carriers arid eighteen™.

Par. First, (b). Pub. L. 91-234, §2, provided that no carrier or system of carriers have more
than one voting representative on any division of the National Railroad Adjustment Board.

Par. First, (c). Pub. L. 91-234, §3, inserted "Except as provided in the second paragraph of
subsection (h) of this section" before "the national labor organizations", and provided that no
labor organization have more than one voting representative on any division of the National
Railroad Adjustment Board.

Par. First, (h). Pub. L. 91-234, § 4, decreased number of members on First division of Board
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from ten to eight members, with an accompanying decrease of five to four as number of -
members of such Board elected respectively by the carriers and by the national labor
organizations satisfying the enumerated requ1rements and set forth provisos which limited
voting by each labor organization or carrier member in any proceedings of the division or in
adoption of any award.

Par. First, (k). Pub. L. 91-234, §5, inserted "except as provided in paragraph (h) of thls :
section" after proviso. . :

f’ar. First, (n). Pub. L. 91 ;234, §6, inserted "eligible to vote" after "Adjustment Board".

1966--Par, First, (m). Pub. L, 89-456, §2(a), struck out except insofar as they shall corltain a
money award" from second sentence.

Par. First, (0). Pub. L. 89-456, §2(b), inserted provision for a division to make an order to the
petitioner stating that an award favorable to the petitioner should not be made in any dispute

referred to it.

Par. First, (p)'. Pub. L. 89-456, §2(c), (d), substituted in second sentence "conclusive on the
parties” for "prima facie evidence of the facts therein stated" and inserted in last sentence
reasons for setting aside orders of a division of the Adjustment Board, respectively.

Par, First, (q) to (x). Pub. L. 89-456, §2(e) added par. (q) and redesngnated former pars, (@
to (w) as (r) to (x), respectively.

Par. Second. Pub. L. 89-456, §1, provided for establishment of special adjustment boards
upon request of employees or carriers to resolve disputes otherwise referable to the
Adjustment Board and made awards of such boards final, '

1934-Act June 21, 1934, amended provisions comprising this section generally.

FEDERAL RULES OF CIVIL PROCEDURE

Costs, see rule 54 and notes of Advisory Commlttee under the Rule Title 28, Appendix,
Judiciary and Judicial Procedure.

Federal Rules of Civil Procedure as governing the procedure in all suits of a civil nature
whether cognizable as cases at law or in equ1ty, see-rule 1.

Mandamus as abolished but relief yet available by appropriate action or motion under
Federal Rules of Civil Procedure, see rule 81 and Notes of Advisory Committee under the
rule.

One form of action, see rule 2.

Pleadings allowed, see rule 7.

SECTION REFERRED TO IN OTHER SECTIONS
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“his section 1s referred to in sections 154, 157, 181, 182, 184, 185 441, 588, 797c 797h,
'97m of this title.

| 154'. National Mediation Board

lirst. Board of Mediation abolished; National Mediation Board established;
omposition; term of office; qualifications; salaries; removal

"he Board of Mediation is abolished, effective thirty days from June 21, 1934, and the
1embers, secretary, officers, assistants, employees, and agents thereof, in office upon Jurie
1, 1934, shall continue to function and receive their salaries for a period of thirty days from
uch date in the same manner as though this chapter had not been passed. There is
stablished, as an independent agency in the executive branch of the Government, a board to
¢ known as the "National Mediation Board", to be composed of three members appointed

y the President, by and with the advice and consent of the Senate, not more than two of
/hom shall be of the same political party. Each member of the Mediation Board in office on
anuary 1, 1965, shall be deemed to have been appointed for a term of office which shall
xpire on July 1 of the year his term would have otherwise expired. The terms of office of all
Jccessors shall expire three years after the expiration of the terms for which their
redecessors were appointed; but any member appointed to fill a vacancy occurring prior to
1e expiration of the term for which his predecessor was appointed shall be appomted only

>r the unexpired term of his predecessor. Vacancies in the Board shall not impair the powers
or affect the duties of the Board nor of the remaining members of the Board. Two of the
1iembers in office shall constitute a quorum for the transaction of the business of the Board.
ach member of the Board shall receive necessary travelmg and subsistence expenses, or per
1em allowance in lieu thereof, subject to the provisions of law applicable thereto, while
way from the principal office of the Board on business required by this chapter. No person

| the employment of or who is pecuniarily or otherwise interested in any organization of
nployees or any carrier shall enter upon the duties of or continue to be a member of the
oard. Upon the expiration of his term of office a member shall contmue to serve untll his
iccessor-is appointed and shall have qualified.

11 cases referred to the Board of Mediation and unsettléd on June 21, 1934, shall be handled
» conclusion by the Mediation Board. .

- member of the Board may be removed by the President for inefficiency, neglect of duty,
ialfeasance in office, or ineligibility, but for, no other cause.

econd. Chairman; principal ofﬁée; delegation of powers; oaths; seal; report

he Mediation Board shall annually designate a member to act as chairman. The Board shall
aintain its principal office in the District of Columbia, but it may meet at any other place
henever it deems it necessary so to do. The Board may designate one or more of its
embers to exercise the functions of the Board in mediation proceedings. Each member of
e Board shall have power to administer oaths and affirmations. The Board shall have a seal
hich shall be judicially noticed. The Board shall make an annual report to Congress.

hird. Appointment of experts and other employees; salaries of employees;
;penditures
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The Mediation Board may (l) subject to the provisions of the civil service laws, appoint suct
experts and assistants to act in a confidential capacity and such other officers and employees
as are essential to the effective transaction of the work of the Board; (2) in accordance w1th
chapter 51 and subchapter III of chapter 53 of title 5, fix the salaries of such experts,
assistants, officers, and employees and (3) make such expenditures (including expenditures
for rent and personal services at the seat of government and elsewhere, for law books,
periodicals, and books of reference, and for printing and binding, and including expenditures
for salaries and compensation, necessary traveling expenses and expenses actually incurred
for subsistence, and other necessary expenses of the Mediation Board, Adjustment Board,
Regional Adjustment Boards established under paragraph (w) of section 153 of this title, arid
boards of arbitration, in accordance with the provisions of this section and sections 153 and
157 of this title, respectively), as may be necessary for the execution of the functions vested
in the Board, in the Adjustment Board and in the boards of arbitration, and as may be
provided for by the Congress from time to time. All expenditures of the Board shall be
allowed and paid on the presentation of itemized vouchers therefor approved by the
chairman.. '

Fourth. Delegation of powers and duties

The Mediation Board is authorized by its order to assign, or refer, any portion of its work,
business, or functions arising under this chapter or any other Act of Congress, or referred to
it by Congress or either branch thereof, to an individual member of the Board or to an
employee or employees of the Board to be designated by such order for action thereon, and
by its order at any time to amend, modify, supplement, or rescind any such assignment or
reference. All such orders shall take effect forthwith and remain in effect until otherwise
ordered by the Board. In conformity with and subject to the order or orders of the Mediation
. Board in the premises, [and] such individual member of the Board or employee designated
shall have power and authority to act as to any of said work, business, or functions so
assi gned or referred to him for action by the Board.

Fifth. Transfer of officers and employees of Board of Mediation; transfer of
appropriation

All officers and employees of the Board of Mediation (except the members thereof, whose
offices are abolished) whose services in the judgment of the Mediation Board are necessary
to the efficient operation of the Board are transferred to the Board, without change in

- classification or compensation; except that the Board may provide for the adjustment of such
classification or compensation to conform to the duties to which such officers and employees
may be assigned.

All unexpended appropriations for the operation of the Board of Mediation that are available
at the time of the abolition of the Board of Mediation shall be transferred to the Mediation -
Board and shall be available for its use for salaries and other authorized expenditures,

(May 20, 1926, ch. 347, §4, 44 Stat. 579; June 21, 1934, ch. 691, §4, 48 Stat. 1193; Oct. 28,
1949, ch. 782, title XI, §1106(a), 63 Stat. 972; Aug. 31, 1964, Pub. L. 88-542, 78 Stat. 748.)

REFERENCES IN TEXT
The civil service laws, referred to in par. Third, are set forth in Title 5, Government
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Jrganization and Employees. See, particularly, section 3301 et seq. of Title 5.
CODIFICATION

n par. First, provisions that prescribed the basis compensation of members of the Board were
ymitted to conform to the provisions of the Executive Schedule. See sections 5314 and 5315
f Title 5, Government Organization and Employees.

n par. Third, "subject to the provisions of the civil service laws, appoint such experts and
ssistants to'act in a confidential capacity and such other officers and employees" substituted
or "appoint such experts and assistants to act in a confidential capacity and, subject to the
rrovisions of the civil-service laws, such other officers and employees”. All such
ppointments are now subject to the civil service laws unless specifically excepted by such
aws-or by laws enacted subsequent to Executive Order 8743, Apr. 23, 1941, issued by the
'resident pursuant to the Act of Nov. 26, 1940, ch. 919, title I, §1, 54 Stat. 1211, which
overed most excepted positions into the classified (COmpetmve) civil service. The Order is
et out as a note under section 3301 of Title 5

n par. Third, "chapter 51 and subchapter III of chapter 53 of title 5" substituted for "the
“lassification Act of 1949, as amended" on authority of Pub. L. 89-554, §7(b), Sept. 6, 1966,
0 Stat. 631, the first section of which enacted Title 5.

AMENDMENTS
964-Par. First. Pub. L. 88-542 inserted sentences prolliding that each member of the Board
10office on Jan. 1, 1965, shall be deemed to have been appointed for a term of office which
hall expire on July 1 of the year his term would have otherwise expired, and that upon the
xpiration of his term of office a member shall continue to serve until his successor is
ppointed and shall have qualified, and struck out provisions which related to terms of office
f members first appointed.

949-Par. First. Act Oct. 15, 1949, increased basic rate f compensation for members of the
oard to $15,000 per O year.

ar, Third. Act Oct. 28, 1949, substituted "Classification Act of 194911 for "Classification
.ct of 1923". 1934-Act June 21, 1934, amended section generally.

REPEALS

.ct Oct. 28, 1949, ch. 782, cited as a credit to this section, was repealed (subject to a savings
lause) by Pub. L. 89-554, Sept. 6, 1966, §8, 80 Stat. 632, 655.

SECTION REFERRED TO IN OTHER SECTIONS
his section is referred to in section 157 of this title,
155. Functions of Mediation Board

irst. Disputes within jurisdiction of Mediation Board
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The parties, or either party, to a dispute between an employec or group of employees and a
- carrier may invoke the services of the Mediation Board in any of the following cases:

(a) A dispute concerning changes in rates of pay, rules, or working conditions not adjusted by
the parties in conference.

(b) Any other dispute not referable to the National Railroad Adjustment Board and not
adjusted in conference between the parties or where conferences are refused.

- The Mediation Board may proffer its services in case any labor emergency is found by it to
exist at any time,

In either event the said Board shall promptly j)ut itself in communication with the parties to
such controversy, and shall use its best efforts, by mediation, to bring them to agreement. If
such efforts to bring about an amicable settlement through mediation shall be unsuccessfuil,
the said Board shall at once endeavor as its final required action (except as provided in
paragraph third of this section and in section 160 of this title) to induce the parties to submit
their controversy to arbitration, in accordance with the provisions of this chapter.

If arbitration at the request of the Board shall be refused by one or both parties, the Board
shall at once notify both parties in writing that its mediatory efforts have failed and for thirty
days thereafter, unless in the intervening period the parties agree to arbitration, or an
emergency board shall be created under section 160 of this title, no change shall be made in
the rates of pay, rules, or working conditions or established practices in effect prior to the
time the dispute arose.

Second. Interpretation of agreement

In any case in which a controversy arises over the meamng or the appllcatlon of any
agreement reached through mediation under the provisions of this chapter, either party to the
said agreement, or both, may apply to the Mediation Board for an interpretation of the
meaning or application of such agreement. The said Board shall upon receipt of such request
notify the parties to the controversy, and after a hearing of both sides give its interpretation
within thirty days.

Third. Duties of Board with respect to arbitration of disputes; arbitrators;
acknowledgment of agreement; notice to arbitrators; reconvening of arbitrators; filing
contracts with Board; custody of records and documents

The Mediation Board shall have the following duties with respect to the arbitration of
disputes under section 157 of this title:

(a) On failure of the arbitrators named by the parties to agree on the remaining arbitrator or
arbitrators within the time set by section 157 of this title, it shall be the duty of the Mediation
Board to name such remaining arbitrator or arbitrators, It shall be the duty of the Board in
naming such arbitrator or arbitrators to appoint only those whom the Board shall deem
wholly disinterested in the controversy to be arbitrated and impartial and without bias as
between the parties to such arbitration. Should, however, the Board name an arbitrator or
arbitrators not so disinterested and impartial, then, upon proper investigation and presentation
of the facts, the Board shall promptly remove such arbitrator.
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If an arbitrator named by the Mediation Board, in accordance with the provisions of this
chapter, shall be removed by such Board as provided by this chapter, or if such an arbitrator
refuses or is unable to serve, it shall be the duty of the Mediation Board, promptly, to select
another arbitrator, in the same manner as provided in this chapter for an original appointment
by the Mediation Board..

(b) Any member of the Mediation Board is authorized to take the acknowledgment of an
agreement to arbitrate under this chapter. When so acknowledged, or when acknowledged by
the parties before a notary public or the clerk of a district court or a court of appeals of the
United States, such agreement to arbitrate shall be delivered to a member of said Board or
transmitted to said Board, to be filed in its office.

(c) When an agreement to arbitrate has been filed with the Mediation Board, or with one of

its members, as provided by this section, and when the said Board has been furnished the
names of the arbitrators chosen by the parties to the controversy it shall be the duty of the
Board to cause a notice in writing to be served upon said arbitrators, notifying them of their
appointment, requesting them to meet promptly to name the remaining arbitrator or
arbitrators necessary to complete the Board of Arbitration and advising them of the period
within which, as provided by the agreement to arbitrate, they are empowered to name such
arbitrator or arbltrators

'd) Either party to an arbitration desiring the reconvening of a board of arbitration to pass
Jpon any controversy arising over the meaning or application of an award may so notify the
Mediation Board in writing, stating in such notice the question or questions to be submitted
0 such reconvened Board. The Mediation Board shall thereupon promptly communicate
with the members of the Board of Arbitration, or a subcommittee of such Board appointed
‘or such purpose pursuant to a provision in the agreement to arbitrate, and arrange for the
-econvening of said Board of Arbitration or subcommittee, and shall notify the respective
sarties to the controversy of the time and place at which the Board, or the subcommittee, will
neet for hearings upon the matters in controversy to be submitted to it. No evidence other
han that contained in the record filed with the original award shall be received or considered
oy such reconvened Board or subcommittee, except such evidence as may be necessary to
llustrate the interpretations suggested by the parties. If any member of the original Board is
nable or unwilling to serve on such reconvened Board or subcommittee thereof, another
irbitrator shall be named in the same manner and with the same powers and duties as such
riginal arbitrator.

) Within sixty days after June 21, 1934, every carrier shall file with the Mediation Board a
:opy of each contract with its employees in effect on the 1st day of April 1934, covering rates
»f pay, rules, and working conditions. If no contract with any craft or class of its employees
1as been entered into, the carrier shall file with the Mediation Board a statement of that fact,
ncluding also a statement of the rates of pay, rules, and working conditions applicable in
lealing with such craft or class. When any new contract is executed or change is made in an
:xisting contract with any class or craft of its employees covering rates of pay, rules, or
vorking conditions, or in those rates of pay, rules, and working conditions of employees not
overed by contract, the carrier shall file the same with the Mediation Board within thirty
lays after such new contract or change in existing contract has been executed or rates of pay,
ules, and working conditions have been made effective.
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(f) The Mediation Board shall be the custodian of all papers and documents heretofore filed
with or transferred to the Board of Mediation bearing upon the settlement, adjustment, or
determination of disputes between carriers and their employees or upon mediation or
arbitration proceedings held under or pursuant to the provisions of any Act of Congress in
respect thereto; and the President is authorized to designate a custodian of the records and
property of the Board of Mediation until the transfer and delivery of such records to the
Mediation Board and to require the transfer and delivery to the Mediation Board of any and
all' such papers and documents filed with it or in its possession.

(May 20, 1926, ch. 347, §5, 44 Stat. 580; June 21, 1934, ch. 691, §5, 48 Sfat."] 195; June 25
1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 139, § 127, 63 Stat. 107.) o

CODIFICATION

As originally enacted, par, Third (b) contained a reference to the "circuit court of appeals™:
Act June 25, 1948, as amended by act May 24, 1949 substltuted "court of appeals" for
"circuit court of appeals”.

AMENDMENTS |
1934-Act June 21, 1934, amended generally par. Fifst and par. Second, (e) and (f).
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 156, 157, 183 of this title. |
§ 156. Procedure in changing rates of pay, rules, and worl&ng conditian'

Carriers and representatives of the employees shall give at least thirty days' written notice o
an intended change in agreements affecting rates of pay, rules, or working conditions, and tl
time and place for the beginning of conference between the representatives of the parties

. interested in such intended changes shall be agreed upon within ten days after the receipt of

. said notice, and said time shall be within the thlrty days provided in the notice. In every casi

where such notice of intended change has been given, or conferences are being held with
reference thereto, or the services of the Mediation Board have been requested by either part;
or said Board has proffered its services, rates of pay, rules, or working conditions shall not t
altered by the carrier until the controversy has been finally acted upon, as required by sectio
155 of this title, by the Mediation Board, unless a period of ten days has elapsed after
termination of conferences without request for or proffer of the services of the Mediation
Board.

(May 20, 1926, ch. 347, §6, 44 Stat. 582; June 21, 1934, ch. 691, § 6, 48 Stat. 1197.)
AMENDMENTS

1934-Act June 21, 1934, inserted "in agreements" after "intended change" in text, struck out

provision formerly contained in text concerning changes requested by more than one class,

and substituted "Mediation Board" for "Board of Mediation" wherever appearing-

WAGE AND SALARY ADJUSTMENTS
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Ex. Ord. No. 9299, eff. Feb. 4, 1943, 8 F.R. 1669, provided procedure with respect to wage
and salary adjustments for employees subject to this chapter.

' SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 152, 157, 726, 741, 797g, 1346 of this ﬁtle; title 11
section 1167.

§ 157. Arbit‘(ation

First. Submission of controversy to arbitration

Whenever a controversy shall arise between a carrier or carriers and its or the1r employees
which is not settled either in conference betweeri representatwes of the parties or by the
appropriate adjustment board or through mediation, in the manner provided in sections
151156 of this title such controversy may, by agreement of the parties to such controversy,
be submitted to the arbitration of a board of three (or, if the partiés to the controversy so
stipulate, of six) persons: Provided, however, That the failure or refusal of either party to
submit a controversy to arbitration shall not be construed as a violation of any legal
obligation imposed upon such party by the terms of this chapter or otherwise.

Second. Manner of selecting board of arbitration
Such board of arbitration shall be chosen in the following manner;

(a) In the case of a board of three the. carrier or carriers and the representatives of the
amployees, parties respectively to the agreement to arbitrate, shall each name one arbitrator;
the two arbitrators thus chosen shall select a third arbitrator. If the arbitrators chosen by the
sarties shall fail to name the third arbitrator within five days afier their first meeting, such
‘hird arbitrator shall be named by the Mediation Board.

‘b) In the case of a board of six the carrier or carriers and the representatives of the
>mployees, parties respectively to the agreement to arbitrate, shall each name two arbitrators;
he four arbitrators thus chosen shall, by a majority vote, select the remaining two arbitrators.
f the arbitrators chosen by the parties shall fail to name the two arbitrators within fifteen
lays after their first meeting, the said two arb1trators or as many of them as have not been
1amed, shall be named by the Mediation Board.

Third. Board of arbitration; organization; compensation; procedure

a) Notice of selection-or failure to select arbitrators

When the arbitrators selected by the respective parties have agreed upon the remaining
irbitrator or arbitrators, they shall notify the Mediation Board; and, in the event of their
ailure to agree upon any or upon all of the necessary arbitrators within the period fixed by
his chapter, they shall, at the expiration of such period, notify the Mediation Board of the

irbitrators selected, if any, or of their failure to make or to complete such selection.

b) Organization of board; procedure
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The board of arbitration shall organize and select its own chairman and make all necessary
rules for conductlng its hearings: Provided, however, That the board of arbitration shall be
bound to give the parties to the controversy a full and fair hearing, which shall include an
opportunity to present evidence in support of their claims, and an opportunity to present their
case in person, by counsel, or by other representative as they may respectively elect.

(c) Duty to reconvene; questions considered

Upon notice from the Mediation Board that the parties, or either party, to an arbitration desire

. the reconvening of the board of arbitration (or a subcommittee of such board of arbitration
appointed for such purpose pursuant to the agreement to arbitrate) to pass upon any '
controversy over the meaning or application of their award, the board, or its subcommittee,.
shall at once reconvene. No question other than, or in addition to, the queStions relating to the
meaning or application of the award, submitted by the party or parties in writing, shall be
considered by the reconvened board of arbitration or its subcommittee.

Such rulings shall be acknowledged by such board or subc()mmittee thereof in the same
manner, and filed in the same district court clerk's office, as the original award and become a
part thereof,

(d) Competency of arbitrators

No arbitrator, except those chosen by the Mediation Board, shall be incompetent to act as an
arbitrator because of his interest in the controversy to be arbitrated, or because of his
connection with or partiality to either of the parties to the arbitration.

(e)'C(‘)mpensation and expenses

Each member of any board of arbitration created under the provisions of this chapter named
by either party to the arbitration shall be cormpensated by the party naming him. Each
arbitrator selected by the arbitrators or named by the Mediation Board shall receive from the
Mediation Board such compensation as the Mediation Board may fix, together with his
necessary traveling expenses and expenses actually incurred for subsistence, while serving as
an arbitrator., '

(D) Award; disposition of original and copies

The board of arbitration shall furnish a certified copy of its award to the respective parties to -
the controversy, and shall transmit the original, together with the papers and proceedings and
a transcript of the evidence taken at the hearings, certified under the hands of at least a
majority of the arbitrators, to the clerk of the district court of the United States for the district
wherein the controversy arose or the arbitration is entered into, to be filed in said clerk's
office as hereinafter provided. The said board shall also furnish a certified copy of its award,
and the papers and proceedings, including testimony relating thereto, to the Mediation Board
0 be filed in its office; and in addition a certified copy of its award shall be filed in the office
of the Interstate Commerce Commission: Provided however, That such award shall not be
construed to diminish or extinguish any of the powers or duties of the Interstate Commerce -
Commission, under subtitle IV of title 49.

(g) Compensation of assistants to board of arbitration; expenses; quarters
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the compensation of such assistants as it deems necessary in carrying on the arbitration
proceedings. The compensation of such employees, together with their necessary traveling
expenses and expenses actually incurred for subsistence, while so employed, and the
necessary expenses of boards of arbitration, shall be paid by the Mediation Board.

Whenever practicable, the board shall be supplied with suitable quarters in any Federal
building located at its place of meeting or at any place where the board may conduct its
proceedings-or deliberations.

(h) Testimony before board; oaths; attendance of witnesses; production of documents;‘
subpoenas; fees

All testimony before said board shall be given under oath or affirmation, and any member of
the board shall have the power to administer oaths or affirmations. The board of arbitration,
or any member thereof, shall have the power to require the attendance of witnesses and the
production of such books, papers, contracts, agreements, and documents as may be deemed
by the board of arbitration material to a just determination of the matters Submitted to its
arbitration, and may for that purpose request the clerk of the district court of the United
States for the district wherein said arbitration is being conducted to issue the necessary
subpoenas, and upon such request the said clerk or his duly authorized deputy shall be, and
he is, authorized, and it shall be his duty, to issue such subpoenas. , Any witness appearing
before a board of arbiLration shall receive the same fees and mileage as witnesses in courts
of the United States, to be paid by the party securing the subpoena,

(May 20, 1926, ch. 347, §7, 44 Stat. 582; June 21, 1934, ch. 691, §7, 48 Stat. 1197; Oct. 15,
1970, Pub. L. 91-452, title I, §238, 84 Stat. 930.)

CODIFICATION

[n par. Third (f), "subtitle IV of title 49" substituted for "the Interstate Commerce Act, as
amended [49 U.S.C. | et seq.]" on authority of Pub. L. 95-473, §3(b), Oct. 17, 1978, 92 Stat.
1466, the first section of which enacted subtitle IV of Title 49, Transportation. '

AMENDMENTS

1970-Par. Third, (h). Pub. L. 91-452 struck out provisions authorizing board to invoke aid of
‘he United States courts to compel witnesses to attend and testify and to produce such books,
»apers, contracts, agreements, and documents to same extent and under same conditions and
senalties as provided for in the Interstate Commerce Act.

[934-Act June 21, 1934, substituted "Mediation Board" for "Board of Mediation” wherever
ippearing. '

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-452 effective on sixtieth day following Oct. 15,1970, and not to
(ffect any immunity to which any individual is entitled under this section by reason of any
estimony given before sixtieth day following Oct. 15, 1970, see section 260 of Pub. L. 91-
152, set out as an Effective Date; Savings Provisions note under section 6001 of Title 18,
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Crimes and Criminﬁl Procedure.
WORK RULES DISPUTE
Pub. L. 88-108, Aug. 28, 1963, 77 Stat. 132, provided:

"[SEC. 1. Settlement of disputes]. That no carrier which served the notices of November 2,
1959, and no labor organizations which received such notices or served the labor '
organization notices of September 7, 1960, shall make any change except by agreement, or
pursuant to an arbitration award as hereinafter provided, in rates of pay, rules, or working
conditions encompassed by any of such notices, or engage in any strike or lockout over any
dispute arising from any of such notices. Any action heretofore taken which would be
prohibited by the foregoing sentence shall be forthwith rescinded and the status existing
immediately prior to such action restored. ,

"SEC. 2. [Arbitration board]. There is hereby established an arbitration board to consist of
seven members. The representatives of the carrier and organization parties to the aforesaid
dispute are hereby directed, respectively, within five days after the enactment hereof [Aug.
28, 19631 each to name two persons to serve as members of such arbitration board. The four
members thus chosen shall select three additional members. The seven members shall then
elect a chairman. If the members chosen by the parties shall fail to name one or more of the
additional three members within ten days, such additional members shall be named by the
President. If either party fails to name a member or members to the arbitration board within
the five days provided, the President shall name such member or members in lieu of such
party and shall also name the additional three members necessary to constitute a board of
seven members, all within ten days after the date of enactment of this joint resolution [Aug.
28, 1963]. Notwithstanding any other provision of law, the National Mediation Board is
authorized and directed: (1) to compensate the arbitrators not named by the parties at a rate
not in excess of $100 for each day together with necessary travel and subsistence expenses,
and (2) to provide such services and facilities as may be necessary and appropriate in
carrying out the purposes of this joint resolution.

"SEC. 3. [Decision of board]. Promptly upon the completion of the naming of the arbitration
board the Secretary of Labor shall furnish to the board and to the parties to the dispute copies
of his statement to the parties of August 2, 1963, and the papers therewith submitted to the
parties, together with memorandums and such other data as the board may request setting
forth the matters with respect to which the parties were in tentative agreement and the extent
of disagreement with respect to matters on which the parties were not in tentative agreement. .
The arbitration board shall make a decision, pursuant to the procedures hereinafter set forth,
as to what disposition shall be made of those portions of the carriers' notices of November 2,
1959, identified as 'Use of Firemen (Helpers) on Other Than Steam Power' and 'Consist of .
Road and Yard Crews' and that portion of the organizations' notices of September 7, 1960,
identified as 'Minimum Safe Crew Consist' and-implementing proposals pertaining thereto.
The arbitration board shall incorporate in such decision any matters on which it finds the
parties were in agreement, shall resolve the matters on which the parties were not in
agreement, and shall, in making its award, give due consideration to those matters on which
the parties were in tentative agreement. Such award shall be binding on both the carrier and
organization parties to the dispute and shall constitute a complete and final disposition of the
aforesaid issues covered by the decision of the board of arbitration.
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"SEC. 4. [Award]. To the extent not inconsistent with this joint resolution the arbitration
shall be conducted pursuant to sections 7 and & of the Railway Labor Act [this section and
section 158 of this title], the board's award shall be made and filed as provided in said
sections and shall be subject to section 9 of said Act [section 159 of this title]. The United
States District Court for the District of Columbia is hereby designated as the court in which
the award is to be filed, and the arbitration board shall report to the National Mediation
Board in the same manner as arbitration boards functioning pursuant to the Railway Labor
Act [this chapter] The award shall continue in force for such period as the arbitration board
shall determjne in its award, but not to exceed two years from the date the award takes effect,
unless the parties agree otherwise.

"SEC. 5. [Hearings). The arbitration board shall begin its hearings thirty days after the
enactment of this joint resolution [Aug. 28, 19631 or on such earlier date as the parties to the
dispute and the board may agree upon and shall make and file its award not later than ninety
days after the enactment of this joint resolution [Aug. 28, 1963]: Provided, however, That
said award shall not become effective until sixty days after the filing of the award.

"SEC. 6. [Collective bargaining for issues not arbitrated]. The parties to the disputes arising
from the aforesaid notices shall immediately resume collective bargaining with respect to all
issues raised in the notices of November 2, 1959, and September 7, 1960, not to be disposed
of by arbitration under section 3 of this joint resolution and shall exert every reasonable
effort to resolve such issues by agreement. The Secretary of Labor and the National
Mediation Board are hereby directed to give all reasonable assistance to the parties and to
engage in mediatory action directed toward promoting such agreement.

"SEC. 7. [Considerations affecting award; enforcement.]

"(a) In making any award under this joint resolution the arbitration board established under
section 2 shall give due consideration to the effect of the proposed award upon adequate and
safe transportation service to the public and upon the interests of the carrier and employees
affected, giving due consideration to the narrowing of the areas of disagreement which has
been accomphshed in bargaining and mediation.

"(b} The obligations imposed by this joint resolution, upon suit by the Attorney General,
shall be enforcible through such orders as may be necessary by any-court of the United States
having _]Ul’lSdlCtlon of any of the parties.

"SEC. B. [Expiration date]. This joint resolution shall expire one hundred and eighty days

after the date of its enactment (Aug. 28, 1963], except that it shall remain in effect with
respect to the last sentence of section 4 for the period prescribed in that sentence. -

"SEC. 9. [Separability]. If any provision of this joint resolution or the application théreof is

held invalid, the remainder of this joint resolution and the application of such provision to

dther parties or in other circumstances not held invalid shall not be affected thereby.,,
FEDERAL RULES OF CIVIL PROCEDURE

Subpoena, see rule 45, Title 28, Appendix, Judiciary and Judicial Procedure.

CROSS REFERENCES
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Immimity of witnesses, see section 6001 et secj. of Title 18, Crimes and Criminéi Procedure.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 154, 155, 797g Of this title; title 18 section 6001.

§ 158. Agreement to arbitrate; form and contents; signatures and acknowledgment;
revocation '

‘The agreement to arbitrate-
() Shall be in writing;
(b) Shall stipulate that the arbitration is had under the provisions of this chapter.;
(c) Shall state whether the board of arbitration is to consist of three or of six members;

(d) Shall be signed by the duly accredited representatives of the carrier or carriers and the
employees, parties respectively to the agreement to arbitrate, and shall be acknowledged by
said parties before a notary public, the clerk of a district court or court of appeals of the
United States, or before a member of the Mediation Board, and, when so acknowledged, shall
be filed in the office of the Mediation Board;

(e)'Shall state specifically the questions to be submitted to the said board for decision; and
that, in its award or awards, the said board shall confine itself strictly to demsmns as to the
questions so specifically submltted to it;

(f) Shall provide that the questjons, or any one or more of them, submitted by the parties to
the board of arbitration may be withdrawn from arbitration on notice to that effect signed by
the duly accredited representatives of all the parties and served on the board of arbitration,

(g) Shall stipulate that the signatures of a majority of said board of arbitration affixed to their
- award shall be competent to constitute a valid and binding award;

(h) Shall ﬁx a period from the date of the appointment of the arbitrator or arbitrators
necessary to complete the board (as provided for in the agreement) within which the said
- board shall commence its hearings;

(i) Shall fix a period from the beginning of the hearings within which the said board shall
make and file its award: Provided, That the parties may agree at any time upon an extension
of this period,;

(j) Shall provide for the date from which the award shall become effective and shall fix the
period during which the award shall continue in force;

(k) Shall provide that the award of the board of arbitration and the evidence of the
proceedings before the board relating thereto, when certified under the hands of at least a
majority of the arbitrators, shall be filed in the clerk's office of the district court of the United
States for the district wherein the controversy arose or the arbitration was entered into, which
district shall be designated in the agreement: and. when so filed. such award and proceedings
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shall constitute the full and complete record of the arbitration;

(1) Shall provide that the award, when so filed, shall be final and conclusive upon the parties
as to the facts determined by said award and as to the merits of the controversy decided,;

(m) Shall provide that any difference arising as to the meaning, or the application of the
provisions, of an award made by a board of arbitration shall be referred back for a ruling to
the same board, or, by agreement, to a subcommittee of such board; and that such ruling,
when acknow]edged in the same manner, and filed in the same district court clerk's office, as
the original'award, shall be a part of and shall have the same force and effect as such original

award; and

(n) Shall provide that the respective parties to the award will each faithfully execute the
same.

The said agreement to arbitrate, when properly signed and acknowledged as herein provided,
shall not be revoked by a party to such agreement: Provided, however, That such agreement
to arbitrate may at any time be revoked and canceled by the written agreement of both
parties, signed by their duly accredited representatives, and (if no board of arbitration has yet
been constituted under the agreement) delivered to the Mediation Board or any member
thereof; or, if the board of arbitration has been constituted as provided by thlS chapter
delivered to such board of arbitration.

(May 20, 1926, ch. 347, §8, 44 Stat. 584; June 21, 1934, ch. 691, § 7, 48 Stat. 1197, June 25,
1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 139, § 127,.. Stat. 107.)

" CODIFICATION
As originally enacted, par. (d) contained a reference to the "circuit court of appeals". Act

June 25, 1948, as amended by act May 24, 1949 substituted "court of appeals" for "circuit
court of appeals".

AMENDMENTS

1934-Act June 21, 1934, substituted "Mediation Board" for "Board of Mediation" wherever
appearing.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 797-g of this title. , ,
§ 159. Award and judgment thereen; effect of chapter on individual employee
First. Filing of award

The award of a board of arbitration, having been acknowledged as herein provided, shall be
filed in the clerk's office of the district court designated in the agreement to arbitrate.

Second. Conclusiveness of award; judgment
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An award acknowledged and filed as herein provided shall be conclusive on the parties as to
the merits and facts of the controversy submitted to arbitration, and unless, within ten days
after the filing of the award, a petition to impeach the award, on the grounds hereinafter set
forth, shall be filed in the clerk's office of the court in which the award has been filed, the
court shall enter judgment on the award, which judgment shall be final and conclusive on the

parties.

Third Impeachment of award; grounds
Such petition for the 1mpeachmcnt or contesting of any award so filed shall be cntertamed by
the court only on one or more of the following grounds:

(a) That the award plainly does not conform to the substantive reqLiirements laid down by
this chapter for such awards, or that the proceedings were not substantially in confonmty
with this chapter;

(b) That the award does not conform, nor confine itself, to the stipulations of the agreement
to arbitrate; or

(c) That a member of the board of arbitration rendermg the award was guilty of fraud or
corruption; or that a party to the arbitration practiced fraud or corruption which fraud or
corruption affected the result of the arbitration: Provided, however, That no court shall
entertain any such petition on the ground that an award is invalid for uncertainty; in such
case the proper remedy shall be a submission of such award to a reconvened board, or
subcommittee thereof, for interpretation, as provided by this chapter: Provided further, That
an award contested as herein provided shall be construed liberally by the court, with a view
to favoring its validity, and that no award shall be set aside for trivial irregularity or clerical
error, going only to form and not to substance.

Fourth. Effect of partial invalidity of award

If the court shall determine that a part of the award is invalid on some ground or grounds
designated in this section as a ground of invalidity, but shall determine that apart of the
award is valid, the court shall set aside the entire award: Provided, however, That, if the
parties shall agree thereto, and if such valid and invalid parts are separable, the court shall set
aside the invalid part, and order judgment to stand as to the valid part.

Fifth. Appeal; record

At the expiration of 10 days from the decision of the district court upon the petition filed as
aforesaid, final judgment shall be entered in accordance with said decision, unless during
said 10 days either party shall appeal therefrom to the court of appeals. In such case only
such portion of the record shall be transmitted to the appellate court as is necessary to the
proper understanding and consideration of the questions of law presented by said petmon and
to be decided.

Sixth. Finality of decision of court of appeals

The determination of said court of appeals upon said questions shall be final, and, being
certified by the clerk thereof to said district court, judgment pursuant thereto shall thereupon
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be entered by said district court.
Seventh. Judgment where petitioner's contentions are sustained

f the petitioner's contentions are finally sustained, judgment shall be entered setting aside the
award in whole or, if the parties so agree, in part; but in such case the parties may agree upon
1 judgment to be entered disposing of the subject matter of the controversy, which judgment
~hen entered shall have the same force and effect as judgment entered upon an award.

Eighth. Duty} of employee to render service without consent; right to quit

Nothing in this chapter shall be construed to require an individual employee to render labor
r service without his consent‘, nor shall anything in this chapter be construed to make the
juitting of his labor or service by an individual employee an illegal act; nor shall any court
ssue any process to compel the performance by an individual employce of such labor or

iervice, without his consent.

May 20, 1926, ch. 347, §9, 44 Stat. 585; June 25, 1948, ch 646, §32(a), 62 Stat. 991; May
14,1949, ch. 139, §127, 63 Stat. 107.)

CODIFICATION

\s originally enacted, pars. Fifth and Sixth contained references to the "circuit court of
ppeals“ Act June 25, 1948, as amended by act May 24, 1949, substituted "court of appeals"
or "circuit court of appeals”.

FEDERAL RULES OF CIVIL PROCEDURE
\pplication of rules, see rule 81, Title 28, Appendix, Judiciary and Judicial Procedure.
- 159a. Special procedure for commuter service
a) Applicability of provisions
xcept as provided in section 590(h) of this title, the provisions of this section shall apply to
ny dispute subject to this chapter between a publicly funded and publicly operated carrier
roviding rail commuter service (including the Amtrak Commuter Services Corporation) and
's employees.
b) Réquest for establishment of emergency board
Fa dispute between the parties described in subsection (a) of this section is not adjusted
nder the foregoing provisions of this chapter and the President does not, under section 160
f this title, create an emergency board to investigate and report on such dispute, then any.
arty to the dispute or the Governor of any State through which the service that is the subject

f the dispute is operated may request the President to establish such an emergency board.

1) Establishment of emergency board
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(1) Upon the request of a party or a Governor under subsection (b) of this section, the .
President shall create an émergency board to investigate and report on the dispute in
accordance with section 160 of this title. For purposes of this subsection, the period during
which no change, except by agreement, shall be made by the parties in the conditions out of
which the dispute arose shall be 120 days from the day of the creation of such emergency
board.

(2) If the President, in his discretion, creates a board to investigate and report on a dispute’
between the parties described in subsection (a) of this section, the provisions of this section
shall apply to the same extent as if such board had been created pursuant to paragraph (1) of
this subsection. '

(d) Public hearing by National Mediation Board upon failure of emergency board to
effectuate settlement of dispute

Within 60 days after the creation of an emergency board under this section, if there has been
no settlement between the parties, the National Mediation Board shall conduct a public
hearing on the dispute at which each party shall appear and provide testimony setting forth
the reasons it has not accepted the recommendations of the emergency board for settlement
of the dispute. :

(e) Establishment of second emergency board

If no settlement in the dispute is reached at the end of the 120-day period beginning on the
date of the creation of the emergency board, any party to the dispute or the Governor of any
State through which the service that is the subject of the dispute is operated may request the
President to establish another emergency board, in which case the President shall establish
such emergency board.

() Submission of final offers to second emergency board by parties

Within 30 days after creation of a board under subsection (e) of this section, the parties to the
dispute shall submit to the board final offers for settlement of the dispute.

(g) Report of second emergency board

Within 30 days after the submission of final offers under subsection (f) of this section, the
emergency board shall submit a report to the President setting forth its selection of the most
reasonable offer.

(h) Maintenance of status quo during dispute period

From the time a request to establish a board is made under subsection (e) of this section until
60 days after such board makes its report under subsection (g) of this section, no change,
except by agreement, shall be made by the parties in the conditions out of which the dispute

arose.

(i) Work stoppages by employees subsequent to carrier offer selected; eligibility of
employees for benefits
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It the emergency board selects the final ofter submitted by the carrier and, atter the
expiration of the 60- day period described in subsection (h) of this section, the employees of
such carrier engage in any work stoppage arising out of the dispute, such emp]oyees shall not
be eligible during the period of such work stoppage for benefits under the Railroad
Unemployment Insurance Act [45 U.S.C. 351 et seq.].

(1) Work stoppages by employees subsequent to employees offer selected; eligibility of
employer for benefits ‘
If the emergéncy board selects the final offer submitted by the employees and, after the
expiration of the 60-day period described in subsection (h) of this section, the carrier refuses
to accept the final offer submitted by the employees and the employees of such carrier
engage in any work stoppage arising out of the dispute, the carrier shall not participate in any
benefits of any agreement between carriers which is designed to provide benefits to such
carriers during a work stoppage.

(May 20, 1926, ch. 347, § 9A, as added Aug. 13, 1981, Pub. L. 97-35, title XI, § 1157, 95
Stat. 681.)

REFERENCES IN TEXT

The Railroad Unemployment Insurance Act, referred to in subsec. (i), is act June 25, 1938,
ch. 680, 52 Stat. 1094, as amended, which is classified principally to chapter 11 (§351 et
seq.) of this title. For complete classification of this Act to the Code, see section 367 of this
title and Tables. ,

EFFECTIVE DATE

Section effective Aug; 13, 1981, see section 1169 of Pub. L. 97-35, set out as a note under
section 1101 of this title.

§ 160. Emergency board

[f a dispute between a carrier and its employees be not adjusted under the foregoing
provisions of this chapter and should, in the judgment of the Mediation Board, threaten
substantially to interrupt interstate commerce to a degree such as to deprive any section of
the country of essential transportation service, the Mediation Board shall notify the President,
who may thereupon, in his discretion, create a board to investigate and report respecting such
dispute. Such board shall be composed of such number of persons as to the President may
seem desirable: Provided, however, That no member appointed shall be pecuniarily or
stherwise interested in any organization of employees or any carrier. The compensation of
‘he members of any such board shall be fixed by the President. Such board shall be created
separately in each instance and it shall investigate promptly the facts as to the dispute and
nake a report thereon to the President within thirty days from the date of its creation.

There is authorized to be appropriated such sums as may be necessary for the expenses of
such board, including the compensation and the necessary traveling expenses and expenses
ictually incurred for subsistence, of the members of the board. All expenditures of the board
shall be allowed and paid on the presentation of itemized vouchers therefor approved by the
rhairman.
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After the creation of such board and for thirty days after such board has made its report to the
President, no change, except by agreement, shall be made by the parties to the controversy in
the conditions out of which the dispute arose.

(May 20, 1926, ch. 347, §10, 44 Stat. 586; June 21, 1934, ch. 691, § 7, 48 Stat. 1197.)
AMENDMENTS

1934-Act June 21, 1934, substltuted "Mediation Board" for "Board of Med1at1on wherever
‘appearing. .

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 155, 159a of this title.
§ 161. Effect of partial invalidity of chapter
If any provision of this chapter, or the application thereof to any person or circumstance, is
held invalid, the remainder of the chapter, and the application of such provision to other
persons or circumstances, shall not be affected thereby.
(May 20, 1926, ch. 347, § 11, 44 Stat. 587.)
SEPARABILITY; REPEAL OF INCONSISTENT PROVISIONS
Section 8 of act June 21, 1934, provided that: "If any section, subsectron, sentence, clause, or
phrase of this Act [amendmg sections 151 to 158, 160, and 162 of this title] is for any reason
held to be unconstitutional, such decision shall not affect the validity of the remaining
portions of this Act. All Acts or parts of Acts inconsistent w1th the provisions of thls Act are
hereby repealed.” ‘
. § 162. Authorization of appropriations

There is authorized to be approprlated such sums as may be necessary for expenditure by the -
Mediation Board in carrying out the provisions of this chapter:

(May 20, 1926, ch. 347, §12, 44 Stat. 587; June 21, 1934, ch. 691, §7, 48 Stat. 1197.)
AMENDMENTS |

1934-Act June 21, 17934, substituted "Mediation Board" for "Board of Mediation",

§ 163. Repeal of prior legislation; exception

Chapters 6 and 7 of this title, providing for mediation, conciliation, and arbitration, and all

Acts and parts of Acts in conflict with the provisions of this chapter are repealed, except that

the members, secretary, officers, employees, and agents of the Railroad Labor Board, in

office on May 20, 1926, shall receive their salaries for a period of 30 days from such date, in
the same manner as though this chapter had not been passed. (May 20, 1926, ch. 347, § 14,
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44 Stat. 587.)
REFERENCES IN TEXT

Chapters 6 and 7 of this title, referred to in text, were in the original references to the act of
July 15, 1913, and title III of the Transportation Act, 1920, respectively.

§ 164. Repealed. Oct. 10, 1940, ch. 851, § 4, 54 Stat. 1111

Section, act Feb. 11, 1927, ch. 104, §1, 44 Stat, 1072, related to advertisements for proposals
for purchases or services rendered for Board of Mediation, including arbitration boards. See
section 5 of Title 41, Public Contracts.

SUBCHAPTER II-CARRIERS BY AIR

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in title 26 section 410; title 29 section 213; title 49 App. section
1371.

§ 181. Application of subchapter I to carriers by air

Al] of the provisions of subchapter I of this chapter except section 153 of this title are
extended to and shall cover every common carrier by air engaged in interstate or foreign
commerce, and every carrier by air transporting mail for or under contract with the United
States Government, and every air pilot or other person who performs any work as an
employee or subordinate official of such carrier or carriers, subject to its or their continuing
authority to supervise and direct the manner of rendition of his service.

(May 20, 1926, ch. 347, §201, as added Apr. 10, 1936, ch. 166, 49 Stat. 1189.)

§ 182. Duties, penalties, benefits, and privileges of subchapter I applica'ble

The duties, requirements, penalties, benefits, and privileges prescribed and established by the
provisions of subchapter I of this chapter except section 153 of this title shall apply to said
carriers by air and their employees in the same manner and to the same extent as though such
carriers and their employees were specifically included within the definition of "carrier" and
"employee", respectively, in section 151 of this title.

(May 20, 1926, ch. 347, § 202, as added Apr. 10, 1936, ch. 166, 49 Stat. 1189.)

§ 183, Disputes within jurisdiction of Mediation Board

The parties or either party to a dispute between an employee or a group of employees and a
carrier or catriers by air may invoke the services of the National Mediation Board and the

jurisdiction of said Mediation Board is extended to any of the following cases:

(a) A dispute concerning changes in rates of pay, rules, or working conditions not adjusted by
the parties in conference.
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(b) Any other dispute not referable to an adjustment board, as hereinafter provided, and not
adjusted in conference between the parties, or where conferences are refused.

The National Mediation Board may proffer its services in case any labor emergency is found
by it to exist at any time.

The services of the Mediation Board may be invoked in a case under this subchapter in the
same manner and to the same extent as are the disputes covered by section 155 of this title.

(May 20, 1926, ch, 347, §203, as added Apr. 10, 1936, ch. 166, 49 Stat. 1189.)
§ 184. System, group, or regional boards of adjustment

The disputes between an employee or group of employees and a carrier or carriers by air
growing out of grievances, or out of the interpretation or application of agreements
concerning rates of pay, rules, or working conditions, including cases pending and
unadjusted on April 10, 1936 before the National Labor Relations Board, shall be handled in
the usual manner up to and including the chief operating officer of the carrier designated to
handle such disputes; but, failing to reach an adjustment in this manner, the disputes may be
referred by petition of the parties or by either party to an appropriate adjustment board, as
hereinafter provided, with a full statement of the facts and supporting data bearmg upon the
disputes.

It shall be the duty of every carrier and of its employees, acting through their representatives,
selected in accordance with the provisions of this subchapter, to establish a board of ‘
adjustment of jurisdiction not exceeding the jurisdiction which may be lawfully exercised by
system, group, or regional boards of adjustment, under the authority of sectlon 153 of this
title.

Such boards of adjustment may be established by agreement between employees and carriers
either on any individual carrier, or system, or group of carriers by air and any class or classes
of its or their employees; or pending the establishment of a permanent National Board of

- Adjustment as hereinafter provided. Nothing in this chapter shall prevent said carriers by air,
or any class or classes of their employees, both acting through their representatives selected
in accordance with provisions of this subchapter, from mutually agreeing to the
establishment of a National Board of Adjustment of temporary duration and of similarly

- limited jurisdiction.

(May 20, 1926, ch. 347, § 204, as added Apr. 10, 1936, ch. 166, 49 Stat. 1189.)

§ 185. National Air Transpoert Adjustment Board

When, in the judgment of the National Mediation Board, it shall be necessary to have a
permanent national board of adjustment in order to provide for the prompt and orderly
settlement of disputes between said carriers by air, or any of them, and its or their employees,
growing out of grievances or out of the interpretation or application of agreements between
said carriers by air or any of them, and any class or classes of its or their employees, covering
rates of pav. rules. or workine conditions. the National Mediation Board is empowered and
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such labor organmzations o1 their empiloyees, nationa.l 1n scope, as have been or may be
recognized in accordance with the provisions of this chapter, to select and designate four
representatives who shall constitute a board which shall be known as the "National Air
Transport Adjustment Board." Two members of said National Air Transport Adjustment
Board shall be selected by said carriers by air and two members by the said labor
organizations of the employees, within thirty days after the date of the order of the National
Mediation Board, in the manner and by the procedure prescribed by section 153 of this title
for the selection and designation of members of the National Railroad Adjustment Board.
The National Air Transport Adjustment Board shall meet within forty days after the date of
the order of the National Mediation Board directing the selection and demgna‘uon ofits
members and shall organize and adopt rules for conducting its proceedings, in the manner
prescribed in section 153 of this title. Vacancies in membershlp or office shall be filled,
members shall be appointed in case of failure of the carriers or of labor organizations of the
employees to select and designate representatives, members of the National Air Transport
Adjustment Board shall be compensated, hearings shall be held, findings and awards made,
stated, served, and enforced, and the number and compensation of any necessary assistants
shall be determined and the compensation of such employees shall be paid, all in the same
manner and to the same extent as provided with reference to the National Railroad
Adjustment Board by section 153 of this title. The powers and duties prescribed and
establishied by the provisions of section 153 of this title with reference to the National
Railroad Adjustment Board and the several divisions thereof are conferred upon and shall be
exercised and performed in like manner and to the same extent by the said National Air
Transport Adjustment Board, not exceeding, however, the jurisdiction conferred upon said
National Air Transport Adjustment Board by the provisions of this subchapter. From and
after the organization of the National Air Transport AdJustment Board, if any system, group,
or regional board of adjustment established by any carrier or carriers bv air and any class or
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SECTION 9 (b)

Collective Bargaining Process Flow Chart
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| Section 9 (b)

Co||ective Barqgin_ithProcess Flow Chart
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Collective Bargaining Process Under the .Railway Labor Act

Filing of Section 156
Notice

‘Aglreer'nent : Direct Negotiations
Between Parties

Request by Either Party (or
Both) for Mediation or Invocation

of Mediation by NMB
Agreement _ Mediation by NMB
- Proffer of Arbitration
Pam’e§ Agree to Arbitrate | | ' Either Party Refuses

_ 30-day “Status Quo
Board of Arbitration Convenes; May Period

Hold Hean'ng; Issues Binding Award | —_—

Agree
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SECTION 9 (c)

Presidential Emergency Board Process Flow Chart
Freight Railroads and Amtrak
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Section 9 (c) B

Presidential Emergency Board Process Flow Chart

Freight Railroads and Amtrak
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SECTION 9 (d)

Presidential Emergency Board
Process Flow Chart Commuter Railroads
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Section 9 (d)

Presid_ential Emergency Board Process Flow Chart

Commuter Railroads
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Cl-\a-i r

(Commuter Railroads)
) ' PEB Process Under Section 9a

Dispute Not Adjusted Under “Foregoing Provisions® Of RLA. President Does Not Crea
An Emergency Board Under Section 158A Of RLA.
‘ . ’ - .

‘Either Party or the Govemor Requests President to Establish Emergency. Board.
Exclusive of Such Request, President Has Discretion to Establish Emergency Board
Under Section 159A.

i
!

President Establishes Emergency Board Which tnvestigates Dispute and Makes
Recommendations in 30 Days. i L

Agreement No Agreement Within 60 Days of Board's Creati
NMB Conducts Public Hearings. I -

Agreement | . [NoAgreement Within 120 Days of Board's Creation, Parfies

Free to Resort to Sel-help, _ '

Either Party or the Governor Requests President to Establish
' Another Emergency Board.
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SECTION 9 (e)

Grievance Procedure Flow Chart
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Section 9 (e)

Grievance Procedure Flow Chart
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SECTION 9 (f)

Representation Procedure Flow Chart
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" Representation Procedure Flow Chart

316



SECTION 10

Guide for the Local Committee Chairman

1991 Imposed National Agreement
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IMPOSED AGREEMENT

THIS IMPOSED AGREEMENT, made this 27th day of November, 1991, by and
setween the participating carriers listed in Exhibit A attached hereto and hereby
nade a part hereof, and represented by the National Carriers’ Conference
committee, and the employees shown thereon and represented by the International
drotherhood of Electrical Workers, witnesseth: ,

[T IS HEREBY AGREED:

ARTI 1 — WAGES
section 1 — Lump Sum Payment _

Each employee subject to this Imposed Agreement who qualified for an annual
racation in the calendar. year 1991 will be paid $2,000. Those employees who
juring the calendar year 1990 failed to qualify for an annual vacation in the
:alendar year 1991 will be paid a proportional share of that amount, based on the
rercentage of the qualifying period satisfied. This Section shall be applicable
olely to those employees subject to this Imposed Agreement who had an employment
‘elationship as of July 29, 1991 or who have retired or died subseqguent to
lanuary 1, 1990. There shall be nc duplication of Tump sum payments by virtue
'f employment under an agreement with another organization. :

‘_.eﬁct'ioh 2 ~ First General Wage Increase

Effective July 1, 1991, all hourly, daily, weekly, and monthly rates of pay
n effect on June 30, 1991 for employees covered by this Imposed Agreement shall
e increased in the amount of three (3) percent applied so as to give effect to
his increase in pay irrespective of the method of payment. The increase provided
or in this Section 2 shall be applied as follows:

a) Hourly Rates -
Add 3 percent to the existing hourly rates of pay.

b) Daily Rates -
Add 3 percent to the existing daily rates of pay.

c) Weekly Rates -
Add 3 percent to the existing weekly rates of pay.

d) Monthly Rates -
Add 3 percent to the existing monthly rates of pay.
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Rates of pay resulting from application of paragraphs (a) to (d),
inclusive, above which end in fractions of a cent shall be rounded to the
nearest whole cent, fractions less than one-half cent shall be dreopped,:
and fractions of one-ha'lf cent or more shall be 1ncreased to the nearest

-full cent.

(f) '}_\gg‘h‘cg tion of Wage Increase -

The increase in wages provided for in this Section 2 shall be applied in

. accordance with the wage or working conditions agreement in effect between
each carrier and the labor organization party hereto. Special allowances
not included in fixed hourly, daily, weekly or monthly rates of pay for
all services rendered, and arbitraries representing duplicate time
payments; will not be increased.. Overtime hours will be computed in
accordance with individual schedules for all overtime hours paid for.

Section 3 - General Wage Inc

~Effective July 1, 1993, all hourly, daily, weekly and monthly rates of pay
in effect on June 30, 1993 for employees covered by this Imposed Agreement shall
be increased in the amount of three (3) percent applied so as to give effect to
this increase irrespective of the method of payment. The increase provided for
in this Section 3 shall be app'hed in the same. manner as prov1ded for in Section

2 hereof.

Sect-non 4 - Third %ca‘l m_agg Increase

Effectwe July 1, 1994, all hourly, daﬂy, week'ly and. month‘ly rates of pay
in effect on Juhe 30, 1994 for employees covered by this Imposed Agreement shall
be increased in the amount of four (4) percent applied so as to give effect to
this increase irrespective of the method of payment. The increase provided for
~in this Section 4 shall be apphed in-the same manner as prov1ded for in Section

2 hereof

ARTICLE 11 - COST-OF-LIVING PAYMENTS

PART A - Cost-of-Living Lump Sun Payments Throush January 1. 1995
Section 1 - First Lump Sum Cost-of-Living Payment |

~ Subject to Sections 6 and 7, employees with 2,000 or more straight time
hours paid for (not including any such hours reported to the Interstate Commerce
Commission as constructive allowances except vacations, holidays, paid sick leave.
and guarantees in protective agreements or arrangements) during the period April
1, 1991 through March 31, 1992, will receive a 'Iump sum payment on July 1, 1992

of $1,019.00.
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Section 2 - Second Lump Sum Cost—of-Living Payment

Subject to Sections 6 and 7, employees with 1,000 or more straight time
hours paid for (not including any such hours reported to the ICC as constructive
allowances except vacations, holidays, paid sick leave and guarantees in
protective agreements or arrangements) during the period April 1, 1992 through
September 30, 1992, will receive a lump sum payment on January 1, 1993 equal to
the difference between (i) $1,019.00, and (ii) the lesser of $510.00 and one
quarter of the amount, if any, by which the carriers’ 1993 payment rate for
foreign—-to—-occupation health benefits under the Railroad Employees National
Health and Welfare Plan (the "Plan") exceeds the sum of (a) the amount of such
payment rate for 1992 and (b) the amount per covered employee that will be taken
during 1993 from that certain special account maintained at The Travelers
Insurance Company known as the "Special Account Held in Connection with the
Amount for the Close-Out Period” (the "Special Account ) to pay or provide for
Plan foreign-to—occupation health benefits.

Section 3 — Third Lumnp Sum Cost—of-Living Payment

Subject to Sections 6 and 7, employees with 2,000 or more straight time
hours paid for (not including any such hours reported to the ICC as constructive
allowances except vacations, holidays, paid sick leave and guarantees 1in
protective agreements or arrangements) during the period October 1, 1992 through
September 30, 1993, will receive a lump sum payment on January 1, 1994 equal to
the difference between (i) $1,049.00, and (ii) the lesser of $525.00 and one
quarter of the amount, if any, by which the carriers’ 1994 payment rate for
foreign-to—occupation health benefits under the Plan exceeds the sum of (a) the
amount of such payment rate for 1993 and (b) the amount per covered employee that
will be taken during 1994 from the Special Account to pay or provide for Plan
fore1gn-to—occupat1on health benefits.

Section 4 -~ Fourth Lump Sum Cost—of-Living Payment

Subject to Sections 6 and 7, employees with 2,000 or more straight time
hours paid for (not including any such hours reported to the ICC as constructive
allowances except vacations, holidays, paid sick leave and guarantees 1in
protective agreements or arrangements) during the period October 1, 1893 througn
September 30, 1994, will receive a lump sum payment on January 1, 1995 egual to
the difference between (i) $727.00, and (ii) the lesser of $364.00 and one
quarter of the amount, if any, by which the carriers’ 1995 payment rate for
foreign-to-occupation health benefits under the Plan exceeds the amount of such

payment rate for 1994.

Section 5 - Definition of Payment Rate for Foreign-to-Occupation Health Benefits

The carrier’s payment rate for any year for foreign-to-occupation health.
benefits under the Plan shall mean twelve times the payment made by the carriers
+o0 the Plan per month (in such year) per employee who is fully covered for
employee health benefits under the Plan. Carrier payments to the Plan for these
purposes shall not include the amounts per such employee per month (in such year)
taken from the Special Account, cor from any other special account, fund or trust
raintained in connection with the Plan, to pay or provide for current Plan

321



VA S I I S S S eeesd

enefits, or any amounts paid by remaining carriers to make up the unpa
ontributions of termmatmg carriers pursuant to Article III, Part A, Sectic
hereof. ‘ ‘

ection 6 — @193@9.5 working Less Than Full-Time

For. emp'loyees who have fewer straight t1me hours (as defined) paid for -
ny of the respective periods described in Sections 1 through 4 than the minimt
Jmber set forth therein, the dollar amounts specified in Section 1 -and claus
i) of Sections 2-4 thereof shall be adjusted by multiplying such amounts by tt
Jmber of 'straight time hours (including vacations, holidays, paid sick leave ar
Jarantees ih protective agreements or arrangements) for which the employee we
aid during the applicable measurement period divided by the defined minimu
surs, For any such employee, the dollar amounts described in clause (ii) ¢
sctions 2-4 shall not exceed one-half of the dollar amounts spec1f1ed in ¢laus
i) thereof, as adjusted pursuant to this Section.

sctjon 7 — Lump Sum Proration

In the case of any employee subject to wage progression or entry rates, th
»11ar amounts specified in Section 1 and clause (i) of Sections 2 through
'a11 be adjusted by multiplying such amounts by the weighted average entry rat
srcentage applicable to wages earned during the specified determination period
)r any such employee, the dollar amounts described in .clause (ii) of Section
through 4 shall not exceed one-half of the dollar amounts spec1f1ed in claus
) thereof, as adjusted pursuant to.this Section.

ct1on 8 — Eligibility fgr Recemt of Lump Sum Pam

The Tump sum cost-of-1iving payments provided for in this Article will b
yable to each employee subject to this Imposed Agreement who has an emp'loymen
lationship as of the dates such payments are made or has retired ‘or die
bsequent to the beginning of the applicable base period used to determine thi
ount of such payments. There shall be no duplication of lump sum payments b
rtue of employment under an agreement with another organization.

RT B - Cost—of-Living Allowance and Adjustments Thereto After January 1, 198!
ction 1 - Cost-of-Living Allowance and Effective Dates of Adjugtmen;s_ﬂrerett

(a) A cost of 1iving allowance will be payable in the manner set forth ir
and subject to the provisions of this Part, on the basis of the "Consume!
Price Index for Urban Wage Earners and Clerical Workers (Revised Series;
(CPI-W)" (1967=100), U.S. Index, all items - unadjusted; as published by
the Bureau of Labor Statistics, U.S. Department of Labor, and hereinafter
referred to as the BLS CPI. The first such cost-of-living aliowance shall
be payable effective July 1, 1995 based, subject to paragraph (d), on the
BLS CPI for September 1994 as compared with the BLS CPI for March 19S5.
Such allowance, and further cost—of-living adjustments thereto which will
become effective as described below, will be based on the change in the
BLS CPI during the respective measurement periods shown in the following
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table, subject to the exception provided in paragraph (d)(111 ), according
to the formula set forth in paragraph (e).

Measurement Periods

Effective Date

Base. Month Measurement Month of Adjustment

| ) .
September 1994 March 1995 " July 1, 1995 -
March 1995 September 1995 January 1, 1996

Measurement Periods and Effective Dates conforming to the above schedule
shall be applicable to periods subsequent to those specified above during
which this Article is in effect.

{b) while a cost-of- 'I1v1ng allowance is in effect, such cost-of-living.
allowance will apply to straight t1me, overtime, protected rates,
vacations, holidays and personal leave days in the same manner as basic
‘wage. adJustments have been applied in the past, except that such allowance
shall not apply to special allowances and arbitraries: representmg
duplicate time payments. ‘

{(c) The amount of the cost-of-living allowance, if any, that will be
effective from one adjustment date to the next may be equal to, or greater
or less than, the cost-of-living a]]owance in effect in the preceding
adJustment period, o

(d) (i) €ap. In calculations under paragraph (e), the maximum increase
in the BLS CPI that will be taken into account will be as follows:

Effective Date | ' Maximum CPl1 Increase That

of Adiustment . : May Ee Taken Into Account

July 1, 1995 , _ 3% of September 1994 CPI -
January 1, 1996 | ‘ : 6x of September 1994 CPI,

less = the  increase from
September 1994 to March
© 1995

Effective Dates of Adjustment and Maximum CPI Increases conformmg to the
above schedule shall be apphcable to periods subse_quent to those
specified above during which this Article is in effect.

(ii) Limitation. In calculations under paragraph (e), only fifty
(50) percent of the increase in the BLS CPI in any measurement peried

shall be cons idered.

(iii) 1f the increase in the BLS CPI from the base month of September
1994 to the measurement month of March 13995 exceeds 3% of the September
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base index, the measurement period that will be used for determining °
cost-of-1living adjustment to be effective the following January will
the 12-month period from such base month of September; the increase in !
index that will be taken into account will be limited to that portion
the increase that is in excess of 3% of such September base index; and 1
maximum increase in that portion of the index that may be taken i
account will be 6% of such September base index less the 3% mentioned.
the preceding clause, to which will be added any residual’ tenths of poir
which had been dropped under paragraph (e) below in calculation of 1
cost-of-1living adjustment which will have become effective Ju'ly 1, 1¢
during such measurement period. :

(iv) Any increase in the BLS CPl from the base month of Septemt
1994 to the measurement month of September 1995 in excess of 6% of t
September 1994 base index will not be taken into account in t
determination of subsequent cost-of-1iving adjustments.

(v) The procedure specified in subparagraphs (iii) and (iv) will
applicable to a'l'l subsequent periods during wh1ch this Article is
effect. -

(e) Formula. The number of points change in the BLS CPl during
measurement period, as limited by paragraph {(d), will be cdnverted in
cents on the basis of one cent equals 0.3 full points. (By "0.3 fu
points” it is intended that any remainder of 0.1 pcnnt or 0.2 point
change after the conversion will not be counted. )

The oost-of-h’ving allowance in effect on December 31 , 1995 will
adjusted (increased or decreased) effective January 1, 1996 by the who
number of cents produced by dividing by 0.3 the number of poin
(including tenths of points) change, as 1imited by paragraph (d), in t
BLS CPl during the applicable measurement period. Any residual tenths
a point resulting from such division will be dropped. The result of su
division will be added to the amount of the cost—of-1living allowance
effect on December 31, 1995 if the BLS CPl will have been higher at t
end than at the beginning of the measurement period, and subtract
therefrom only if the index will have been lower at the end than at t
beginning of the measurement period and then, only, to the extent that tl
allowance remains above zero. The same procedure will be followed -

applying subsequent adjustments,

(f) Continuance of the cost-of-living allowance and the adjustmen
thereto provided herein is dependent upon the availability of the officii
monthly BLS Consumer Price Index (CPI-W) calculated on the same basis
such Index, except that, if the Bureau of Labor Statistics, U.!
Department of Labor should, during the effective period of this Articli
revise or change the methods or basic data used in calculating such Indi
in such a way as to affect the direct comparability of such revised ¢
changed index with the CPI-W Index during a measurement period, then thi
Bureau shall be reguested to furnish a conversion factor designed -
- adjust the newly revised mdex to the basis of the CPI-W Index during sut

measurement period.
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Section 2 — Payment of Cost-of-Living Allowances

(a) The cost-of~1living allowance payable to each employee effective July
1, 1995 shall be equal to the difference between (i) the cost-of-living
allowance in effect on that date pursuant to Section 1 of this Part, and
(i1) the cents per hour produced by dividing one-quarter of the increase,
if any, in the carriers’ 1985 payment rate for foreign-tc~occupation
health benefits under the Plan over such payment rate for 1994, by the
average composite straight-time equivalent hours that are subject to wage
increases for the latest vear for which statistics are available, but not
more than one-half of the amount specified in clause (i) above. For the
purpose of the foregoing calculation, the amount of any increase described
in clause (ii) that. has been taken into account in determining the amount
received by the employee as a lump sum payment on January 1, 1985 shall
not be taken into account.

(b) The cost-of-living allowance payable to each employee effective

January 1, 1996, shall be equal to the difference between (i) the cost—of-

living allowance in effect on that date pursuant to Section 1 of this
‘Part, and (i) the cents per hour produced by dividingone-quarter of the

jncrease, if any, in the carriers’ 1996 payment rate for foreign—to-

occupation health benefits under the Plan over the amount of such payment

rate for 1995, by the average composite straight-time equivalent hours

that are subject to wage increases for the 1latest year for wnhich
statistics are available, but not more than one-half of the amount

specified in clause (i) above. ‘

" {c) The procedure specified in paragraph (b) shall be followed with
_respect to computation of the cost-of-living allowances payable 1in
subsequent years during which this Article is in effect.

{d) The definition of the carriers’ pa&ment rate for foreign-to-
occupation health benefits under the Plan set forth in Section 5 of Part
A shall apply with respect to any year covered by this Section.

(e) In making calculations under this Section, fractions of a cent shall -
be rounded to the nearest whole cent; fractions less than one-half cent
shall be dropped and fractions of one-half cent or more shall be increased

to the nearest full cent.

ection 3 - Application of Cost-of-Living Allowances

The cost-of-1iving allowance provided for in this Part will not become part
f basic rates of pay. Such allowance will be applied as follows:

(a) Hourly Rates - Add the amount of the cost-of-living allowance to the
hourly rate of pay produced by application of Article I.
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(b) Daily Rates - Determine the equivalent hourly rate by dividing t
established daily rate by the number of hours comprehended by the dai
rate. The amount of the cost-of-1iving allowance multiplied by the numb
of hours comprehended by the daily rate shall be added to the daily ra
produced by application of Article 1.

(c) Weekly Rates - Determine the equivalent hourly rate by d1v1d1ng t
estabhshed weekly rate by the number of hours comprehended by the week
rate. The amount of the cost-of-1iving allowance multiplied by the numb
of hours comprehended by the weekly rate shall be added to the weekly ra’
produced by apphcatwn of Article 1. -

(d) Monthly Rates - Determine the equivalent hourly rate by dividing ti
established monthly rate by the number of hours comprehended by ti
monthly rate. The amount of the cost-of-1iving allowance multiplied t
the number of hours comprehended by the monthly rate shall be added to tt
monthly rate produced by application of Article I.

(e) Minimum Daily Increases — The increase in rates of pay described i
paragraphs (a) through (d), inclusive, shall be not ‘less than eight time
the applicable increase per hour for each full time day of eight hours
required to be paid for by the rules agreement. In instances where unde
the existing rules agreement an employee i$ worked less than eight hour
per day, the increase will be determined by the number of hours require
to be paid for by the rules agreement. ‘

(f) Application of Wage Increases - The increase in wages’ produced 4

application of the cost-of-living allowances shall be applied i
accordance. with the wage or working conditions agreement in effect betwee
each carrier and its employees represented by the Organization signator
to this Imposed Agreement. Special allowances not included in said rate
and arbitraries representing duplicate t1me payments will not b
increased, ‘

Section 4 - Cont'inuation of Part B

The arrangements set forth in Pert B of this Article shall rewem in‘effec
according to the terms thereof until revised by the parhes pursuant tc th

Rai 'Iway Labor Act.

AATICLE 111 -~ HEALTH AND WELFARE PLAN AND LY RETIREMENT MAJ " MED1
» - : Bﬁll PLAN ‘ ,
Part A - Health and Welfare Plan

Section 1 - Cont'muapon of Plan

The Raﬂroad Employees National Health -and welfare Plan (the “"Plan” )
modified as provided in this Part, will be continued subject to the provision
of the Railway Labor Act, as amended Contributions to the Plan will be offse
by the expeditious use of such amounts as may at any time be in Special Accoun
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A or in one or more special accounts or funds maintained by any insurer, third
party administrator or other entity in connection with the Plan and by the use
of funds held in trust that are not otherwise needed to pay claims, premiums, or
administrative expenses that are payable from funds held in trust: provided,
however, that such amounts as may at any time be in that certain special account
maintained at The Travelers Insurance Company, known as the "Special Account Held
in Connection with the Amount for the Close-Out Period,” relating to the
obligations’' of the Plan to pay, among other things, benefits incurred but not
paid at the ‘time of termination of the Plan in the event such termination should
occur, shall be used to pay or provide for Plan benefits as follows: one-third
of the balance in such special account as of January 1, 1992, shall be used to
pay or provide for benefits that become due and payable during 1992. One-half
of the balance in such special account as of January 1, 1993, shall be used to
pay or provide for benefits that become due and payable during 1993. All of the
balance in such special account in excess of $25 million as of January 1, 1984,
shall be used to pay or provide for benefits that become due and payable during
1994. The $25 million referred 1o in the preceding sentence shall be maintained
oy the Plan as a cash reserve to protect against adverse claims experience from
year to year.

In the event that a carrier participating in the Plan defaults for any
~eason, including but not 1imited to bankruptcy, on its obligation to contribute
to the Plan, and the carrier’s participation in the Plan terminates, the carriers
‘emaining in the Plan shall be 1iable for any Plan contribution that was required
f the terminating carrier prior to the effective date of its termination, but
wt paid by it. The remaining carriers shall be obligated to make up in a timely
‘ashion such unpaid contribution of the terminating carrier in pro rated amounts
vased upon their shares of Plan contributions for the month immediately prior to
such default.,

wection 2 = Change to Self-Insurance

Except for life insurance, accidental death and dismemberment insurance,
nd all benefits for residents of Canada, the Plan will be wholly self-insurec
nd administered, under an administrative services only arrangement, by an
nsurance company or third party administrator. ‘ -

ection 3 - Joint Plan COmmittee

The Joint Policyholder Committee shall be renamed the Joint Plan Commit<ee.
his c¢hange in name shall not 1in any way change the functions and
esponsibilities of the Committee.

A neutral shall be retained by and at the expense of the Plan for the
Jdration of this Imposed Agreement to consider and vote on any matter brought
efore the Joint Plan Committee (formerly the Joint Policyholder Committee),
rising out of the interpretation, application or administration (including
nvestment policy) of the Plan, but only if the Committee is deadiocked with
espect to the matter. A deadiock shall occur whenever the carrier members of
he Committee, who shall have a total of one vote regardless of their number, and
ne organization members of the Committee, who shall also have & total of one
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vote regardless of their number, do not resolve a matter by a vote of two to ni
and either side declares a deadlock.

1f the members of the Joint Plan Committee cannot agree upon a neutre
within 30 days of the date this Imposed Agreement becomes effective, either sic
may request the National Mediation Board to provide a 1ist of seven persons frc
which the neutral shall be selected by the procedure of alternate striking
Joint Plan Committee members and the neutral shall, to the extent required b
ERISA, be bonded at the expense of the Plan. The Joint Plan Committee shall hav
the power to create such subcommittees as it deems appropriate and to choose .
neutral chairman for such subcommittees, if desired.

Section 4 - Managed Care

Managed care networks that meet standards developed by the Joint Pla
Committee, or a subcommittee thereof, concerning quality of care, access t
health care providers, and cost-effectiveness, shall be established whereve
feasible as soon as practicable, Until a managed care network is established !
a given geographical area, individuals in that area who are covered by the Pla
will have the comprehensive health care benefit coverage described in Section !
of this Part A, Each employee in a given geographical area who is a Pla
participant at the time a managed care network is established in that area wil’
be enrolled in the network (along with his or her covered dependents) unless th
employee provides timely written notice to his or her employer of an election t¢
have (along with his or her covered dependents) the comprehensive health car
benefit coverage rather than to be enrolled in the network. Any such employel

~who provides such timely written notice shall have an annual opportunity t¢
revoke his or her election by providing a written notice of revocation to his o
her employer at least sixty days prior to January 1 of the calendar year foi
which such revocation shall first become effective. Similarly, each employee ir
a given geographical area who is a Plan participant at the time a managed care
network is established in that area and is thereafter enrolled in the networi
(along with his or her covered dependents) shall have an annual opportunity 1<
elect to have (along with his or her covered dependents) the comprehensive healtt
care benefit coverage rather than continue to be enrolled in the network. Thit
election may be made by such an employee by providing written notice thereof t«¢
his or her employer at least sixty days prior to January 1 of the calendar year
for which the election shall first become effective. Each employee hired after
" a managed care network is established in his or her geographic area (and his:or
her covered dependents) will be enrolled in the network and may not thereafter
elect to be covered by the comprehensive benefits until the January 1 which falls
on or after the first anniversary of his or her initial date of eligibility for

Plan coverage. Employees who return to eligibility for Plan coverage within 2«
manthe ~nf 1nee Af 81iaihilitv far Plan caverane and whnee emnlavment relationchir
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Plan when a service i$ performed by an in-network provider and the
provided by the Plan when the service is performed by an out—of-network
will be as described in the table below:

PLAN FEATURE IN-NETWORK ‘ OUT-OF —NETWORKt
Primary Cafe Physician Yes ‘ No
Required '

Annual Deductible
 Individual None $100
Family None $300

Deductible appl-
to all covered

expenses
Plan/Employee Coinsurance 100%/0% | 75%/25%
Annual Out-of-Pocket |
Maximum (exclusive of
deductible)
Individual -None $1,500
Family None $3,000
Maximum Lifetime Benefit None $1,000,000 ($5,(C
: annual restorats
Special Maximum Lifetime None $100,000 lifetin
Benefit for Mental Health ($500 annual rest
Hospital Charges (inpatient 100% 75%+* '
and outpatient)
ambulatory Surgery -~ 100% 75%*
Emergency Room 100% after $15 75%

employee copayment
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Inpatient Mental Health &
Substance Abuse

Benefit
Hospital 100% ‘ ‘ 75%4
Alternative Care — 100% ‘ 75%4

Residential Treatment
Center Inpatient or
Partial Hospitalization/
Day Treatment

Outpatient Mental Health & 100% after $15 75%4
Substance Abuse employee copayment
per visit

Physician Services

Surgery/Anesthesia 100% 75%s
Hospital Visits 100% 75%
Office Visits 100% after $15 . T5%s
emp]oyeg copayment
Diagnostic Tests 100% - 15%*
Routine Physical 100% after $15 Not Covered
) emplioyee copayment
well Baby Care 100% after $15 . Not Covered
employee copayment
Skilled Nursing Facility 100% : 75%»
Care '
Hospice Care ‘ 100% v 75%%
Home Health Care 100% . 15%
Temporomandibular Joint 100% 75%*
Syndrome
Birth Center 100% 75%*
Prescription Drugs 100% after $5 75%*»
{other than by employee copayment
mail order) . for brand name

($3 for generic)
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Mail Order Prescription 100% after $5 : 100% (not subject to

Drugs (60-S0 day supply employee copayment regular deductible)

of maintenance drugs after $5 employee co-

only) peyment (not counted

’ toward regular
deductible)e®

Claim System Paperless ‘ Forms Required
Approval by Utilization Physician-initiated;  Required. If approval
Review/Large Case included in network not given, benefits
Management management reduced by 20% (except

for mental health and
substance abuse care
where benefits reduced
by 50%) both before and
after annual out-of-
pocket maximum is
reached, and amount of
reduction is not counted
toward that maximum.

+ - The medica11y necessary health care services for which out-of-network
benefits will be paid are those listed in subparagraphs 1 through 7 of
Part A, Section 5, of this Imposed Agreement.

. Benefits reduced by 20% if care is not approved by utilization review
program. ' :

¢ Benefits reduced by 50% if care is not approved by utilization review
program. ' ' :

% Benefits not generally subject to utilization review program but may be
reviewable in specific circumstances with advance notice to the employee;
in such cases, benefits reduced by 20% if care not approved by utilization

review program. : _

At any time after the expiration of two years from the effective date of
implementation of the first managed care network, either the carriers or the
organizations may bring before the Joint Plan Committee for consideration a
proposal to change the Plan’s in-network or out-of-network benefits for the
purpose of promoting an increase in the use of in-network providers by Plan

participants.

Section 5 - Comprehensive Health Care Benefits

The comprehensive health care benefits provided under the Plan in
geographical areas where managed care networks are not available to Plan
participants and their dependents, and in cases where a Plan participant has
elected to be covered, along with his or her dependents, by such comprehensive
benefits rather than to be enrolled in a managed care network, shall be as
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Jescribeq DelUw. Ierms useu 1n SUCn gescriprion snall nave ine swie meaning a
they have in the Plan.

After satisfaction of an annual deductible of $100 per covered individua
or $300 per family unit of three or more, the Plan will pay 85%, and the covere
individual 15%, of certain health care expenses, up to an annual out-of-pocke:
maximum {(which shall not include the deductible) of $1,500 per covered individua’
or $3,000 per family. The expenses counted toward the $3,000 annual family out-
of-pocket maximum will include those, which are otherwise eligible, incurred or
behalf of a covered employee and each of his or her covered dependents regardles:
of whether the employee or dependent has reached the $1,500 individual annual
out-of-pocket maximum. Once the applicable annual out-of-pocket maximum has beer
reached, the Plan will pay 100% of such reasonable charges up to an overall
lifetime maximum of $1 million per covered individual, restorable at a rate ot
$5,000 per year; provided, however, that there shall be & separate lifetime
maximum of $100,000 per covered individual, restorable at a rate of $500 per
year, for Plan benefits for the treatment of mental and/or nervous conditions anc
substance abuse. (Benefits counted for purposes of determining whether or not
a lifetime maximum has been reached are all benefits paid under the Plan as
amended by this Imposed Agreement and all Major Medical Expense Benefits paid
under the Plan prior to such amendments.) The Plan will pay 85% of the
reasonable charges for medically necessary health care services as follows:

1. A1l expenses that are "Covered Expenses” (as defined in the Plan) at any
time under the current major medical expense benefits provisions of the
Plan, and not within any exclusion from or limitation upon them, except
that the exclusion for treatment of polio will be removed.

2. Expenses for mammograms described in American Cancer Society guidelines,
childhood disease immunization, pap smears and colorectal cancer
© screening.

3. Donor expense benefits as now defined.

" 4, Jaw joint disorder benefits as now defined, and subject to the current
exclusions from and limitation on them, except that the $50 separate
-1ifetime cash deductible will be removed. ,

5. Home health care expense benef1ts as now defined, subject to the current
exclusions from and limitation on them, except that the exclusion that
governs if polio benefits are payable will be removed.

6. Treatment center expense benefits, subject to the current exclusions from
and limitation on them, except that

a. the separate $100 cash deductible per confinement will be,remo&ed in
connection with benefits for transportation to a treatment center,

and

b. the separate $100 cash deductible per benefit period and the $40
maximum limitation on benefits per episode of treatment — all with
regard to outpatient benefits — will be removed.
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7. Expenses for the services of psychologists if benefits would be paid for
such services had they been rendered by & physician.

The Plan will provide the same benefits to all emp1oyees eligible for Plan
coverage, including those in their first year of such eligibility and those
eligible for extended Plan coverage because of disability.

The Plan’s comprehensive health care benefits will include, where
permissible under applicable law, a mail order prescription drug benefit that
¥i11 reimburse a covered individual, after he or she pays $5.00 per prescription,
100% of the cost of prescriptions covering a 60-to~30 day supply of maintenance
drugs for such individual. This benefit will not be subject to, and the covered
individual’'s $5.00 co-payment will not be counted against, the Plan’s regular
$100/$300 deductible and will be included only upon execution of appropriate
sontracts with vendors.

Section 6 — Strengthened Utilization Review and Case Management

The Plan’s current utilization review/case management contractor, and any
successor, shall henceforth require that its prior approval be secured for the
following services to the extent that benefits with respect to them are payable
inder the Plan: (a) all non-emergency confinements, and all lengths of stay, in
iny facility, (b) all home health care, and (¢) all in—-patient and out-patient
yrocedures and treatment, except for any care where, pursuant to standards
jeveloped by the Joint Plan Committee, prior approval is not feasible or would
wt be cost-efficient. Approval may be withheld if the utilization review/case
)anagement contractor determines that a less intensive or more appropriate
liagnostic or treatment alternative could be used. _

If an individual covered by the Plan incurs expenses without the requisite
pproval of the Plan’s utilization review/case management contractor, such
yenefits as the Plan would otherwise pay will be reduced by one-fifth;, provided,
iowever, that if such unapproved expenses are incurred for the treatment of
iental or nervous conditions or substance abuse, such benefits as the Plan would
itherwise pay will be reduced by one-half. These reductions will continue to
pply after the out-of-pocket maximum is reached, i.e., the 100X benefit will _
ecome B80% (or 50%, as the case may be) if approval by. the utilization
‘eview/case management contractor is not obtained.

When there is disagreement between an attending physician and the
1tilization review/case management contractor, the patient and/or attending
hysician, after all opportunities for appeal have been exhausted within the
1tilization review/case management contractor's organization, shall be afforded
in opportunity to obtain a review (including if necessary, an examination) by an
ndependent specialist physician. This independent physician, who shall be
onveniently located and board certified in the appropriate specialty, shall be
esignated by a physician appointed for this purpose by the Joint Plan Committee.
ieither physician may be an employee of or under contract to the utilization
eview/case management contractor. In the event of an appeal to a specialist
lescribed above, the utilization review/case management contractor shall bear the
urden of convincing the specialist that the utilization review/case management
ontractor’s determination was correct.
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Section 7 - Coordination of Benefits

The Plan’s coordination of benefit rules shall be changed so that the Pl
will pay no benefit to any covered individual that would cause the sum of t
benefits paid by the Plan and by any other plan with which the Plan coordinat
benefits to exceed (a) the maximum benefit available under the more generous
the Plan and such other plan, or (b) with respect only to spouses who are be
covered as employees under the Plan (and the Dependents of such spouses), and
spouses one of whom is covered as an employee under the Plan and the other as
retired railroad employee under the Railroad Employees National Early Retireme
Major Medical Benefit Plan (and the Dependents of such spouses), 100% of t
reasonable charges for services the expense of which is covered by the Plan.

Section 8 — Medicare Part B Premiums

Active employees currently covered by Medicare Part B and those who eles
to enroll in Medicare Part B when they become eligible shall not be reimburs
for premiums they pay for such Part B Medicare participation unless Medicare °
their primary payor of medical benefits.

Section 9 — _ Solicitation of Bids

As promptly as practicable, the Joint Plan Committee will solicit bids fr¢
qualified entities for the performance of (a) all managed care functions unds
the Plan, including without 1imitation the establishing and/or arranging for t!
use by individuals covered by the Plan of managed networks of health cai
providers in those geographical areas where it is feasible to do so, and (b) al
utilization review/case management functions under the Plan, includir
specialized utilization review/case management functions for mental health ar
substance abuse to assure expert determination of medical necessity ar
appropriateness of treatment and provider. The Committee will select one or mor
contractors, from among those that the Committee determines are 1ikely to provic
high-quality, cost-effective services, to perform such functions on behalf of tt
Plan. In the meantime, the Plan’s current utilization review/case managemer
contractor will continue to perform those functions. Hospital associations shal
be incorporated into the managed care networks wherever appropriate.

Upon the expiration of three years from the effective date of this Impose
Agreement, the Joint Plan Committee will solicit bids for all of the service
involved in the administration of the Plan, including the utilization review/cas
management and/or managed care functions, unless the Committee unanimousl
determines not to seek bids for any one or more of the services involved in th

admmstrahon of the Plan.

Part B — FEarly Retirement Major Medical Benefit Plan
Section 1 — _ Continuation of Plan

The Ra‘i'lroa-d Employees Early Retirement Major Medical Benefit Pla
("ERMA"), modified as provided in this Part, will be continued subject to th
provisions of the Railway Labor Act, as amended. Contributions to ERMA will b
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o>ffset by the expeditious use of such amounts as may at any time be in one or
nore special accounts or funds maintained by any insurer, third party
administrator or other entity in connection with ERMA and by the use of funds
7eld in trust that are not otherwise needed to pay claims, premiums, or
adninistrative expenses that are payable from funds held in trust; provided,
wowever, that such amounts as may at any time be in the special account
naintained at The Travelers Insurance Company in connection with the obligations
»f ERMA to pay benefits incurred but not paid at the time of termination of ERMA,
in the event such termination should occur, shall be used to pay or provide for
MNan benefits as follows: one-third of the balance in such special account as
»f January 1, 1992, shall be used to pay or provide for benefits that become due
ind payable during 1992. One-half of the balance in such special account as of
January 1, 1993, shall be used to pay or provide for benefits that become due and
>ayable during 1893. Al1 of the balance in such special account in excess of $1
1illion as of January 1, 1994, shall be used to pay or provide for benefits that
)ecome due and payable during 1984. The $1 million referred to in the preceding.
ientence shall be maintained by the Plan as a cash reserve to protect against
idverse claims experience from year to year.

ection 2 = Change to Self-Insurance

ERMA will be wholly self-insured. It will be administered, under an
dministrative services only arrangement, by an msurance company or third party
dministrator,

ection 3 - Coordination of Benefits

ERMA’s coordination of benefit rules shall be changed so.that ERMA will pay
o benefit to any covered individual that would cause the sum of the benefits
aid by ERMA and by any other plan with which ERMA coordinates benefits to exceed
a) the maximum benefit available under the more generous of ERMA and such other
lan, or (b) with respect only to spouses who are both covered as retired
ailroad employees under ERMA (and the Dependents of such spouses), and to
pouses one of whom is covered as a retired railroad employee under ERMA and the
ther as an employee under the Railroad Employees National Health and welfare
lan (and the Dependents of such spouses), 100% of the reasonable charges for -
ervices the expense of which is covered by ERMA. ‘

ection 4 — Strengthened Utilization Review and Case Management

ERMA’s current utilization review/case management contractor, and any
uccessor, shall henceforth require that its prior approval be secured for the
o>11lowing services to the extent that benefits with respect to them are payable
nder ERMA: (a) all norm—emergency confinements, and all lengths of stay, in any
acility, (b) all home health care, and (¢) all in-patient and out-patient
rocedures and treatment, except for any care where prior approval is not
pasible or would not be cost-efficient. Approval may be withheld if the
t+i1ization review/case management contractor determines that a less intensive
r more appropriate diagnostic or treatment alternative could be used.

If an individual covered by ERMA incurs expenses without the requisite
~nraval of ERMA’s utilization review/case management contractor, such benefits
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as ERMA would otherwise pay will be reduced by one~-fifth; provided, however, tt
if such unapproved expenses are incurred for the treatment of mental or nerwc
conditions or substance abuse, such benefits as ERMA would otherwise pay will
reduced by one-half. ‘

when there 1is disagreement between an attendmg phys1c1an and t
utilization review/case management contractor, the patient and/or attendsi
physician, after all opportunities for appea] have been exhausted within t
utilization review/case management contractor's organization, shall be afford
an opportunity to obtain a review (including if necessary, an examination) by
independent specialist physician. This independent physician, who shall
conveniently located and board certified in the appropriate specialty, shall
designated by a physician appointed for this purpose by mutual agreement betwe
the Chairman of the Health and Welfare Committee, Cooperating Railway Lab
Organization and of the National Carriers’ Conference Committee, Neith
physician may be an employee of or under contract to.the utilization review/ca
management contractor. In the event of an appeal to a specialist describ
above, the utilization review/case management contractor shall bear the burd
of convincing the specialist that the utilization review/case managemel
contractor’s determination was correct. ' ‘

The standards developed by the Joint Plan Committee for determining wheth
or not prior approval is feasible and cost-efficient under the Health and Welfal
Plan shall be applied by the National Carriers’ Conference Committee under ERM
and the utilization review/case management contractor(s) selected by the Joir
Plan Committee under the Health and Welfare Plan sha'll be selected by ti
National Carriers’ Conference Committee under ERMA.

Sectijon 5 — Mail Order Prescription Drug Benefit

The Plan’'s benefits will include, where permissible under applicable lav

a mail order prescription drug benefit that will reimburse -a covered individual

-~ after he or she pays $5 per prescription, 100% of the cost of each prescriptic

covering a 60-30 day supply of maintenance drugs for such individual. Thi

benefit will not be subject to, and the covered individual'’s $5.00 co-paymer

will not be counted against, the Plan's regular $100 deductible, and will ¢
included only upon execution of appropriate contracts with vendors.

 Section 6 —_Solicitation of Bids

"As promptly as practicable, the National Carriers’ Conference Committe
wﬂ'l solicit bids from qualified entities for the performance of all utilizatic
review/case management functions under the #Plan, including specialize
utilization review/case management functions for mental health and substanc
abuse to assure expert determination of medical necessity and appropriateness ¢
treatment and provider., The Committee will select one or more contractors, frc
among those that the Committee determines are 1ikely to provide high-gquality

o mamEamimn mimbh Fiimmaddlmnma Anm Rakaléd ad dha BTan Tom b
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Upon the expiration of three years from the date of this Imposed Agreement,
e National Carriers’ Conference Committee will solicit bids for all of the
rvices involved in the administration of the Plan, inciuding the utilization
view/case management function, unless the Committee determines not to seek bids
r any one or more of the services involved in the administration of the Plan.

TICLE IV — SUPPLEMENTAL SICKNESS

The March 29, 1979 Supplemental Sickness Benefit Agreement, as amended-
fective January 1, 1982 (Sickness Agreement), shaii be further amended as
ovided in this Article for periods of disability commencing on or after July

1991.

ction_1 — Adjustment of Plan Benefits

(a) The benefits provided under the Plan established pursuant to the
ckness Agreement shall be adjusted as provided in paragraph (b) so as to
store the same ratio of benefits to rates of pay as existed on January 1, 1982
der the terms of that Agreement. o -

(b) Section 4 of the Sickness Agreement shall be revised as follows:

Per Hour Per Month
1ss I Employees Earning $13.95 or more $2,427 or more
iss 11 Employees Earning $11.40 br more $1,984 or more
' but less _ but less
than $13.95 than $2,427
iss 111 Employees Earning Less than $11.40 Less than $1,984

Basic and Maximum_Amount Per Month

issification Basic RUTA Max { mum

ss I $926 $674 $1,600

ss 11 $749 $674 $1,423

ss II1 $595 . 8674 $1,269
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Combined Benefit Limit

Classification Maximum Monthly Amount
C‘Iass 1 | $1,716 | '
. Class 11 | $1,525
l' Class III $1,361

Section 2 '~ Plan Benefits During Initial Registration Period

An employee who is eligible to receive Plan benefits during his initi
RUIA registration period shall receive from the Plan, for the fifth through t
fourteenth days of disability in that period, the Basic Benefit specified in t
Plan plus an amount equal to the total RUIA benefit that would have been payab
to him for days of sickness in that period but for application of the initi
waiting period mandated by existing law.

Section 3 -~ Adjustment of Plan Benefits During Imposed Agreement Term

- Effective December 31 , 1994, the benefits provided under the Plan shall
adjusted so &8s to restore the same ratio of benefits to rates of pay as exist
on the effective date of this Article.

Section 4 — Administrative and Procedural Improvements

The parties have selected and established a subcommittee for the purpo:
of reviewing and making recommendations with respect to administrative a
procedural improvements that would expedite the handling and disposition of P1;
claims without affecting the integrity of the Plan. The parties shall consid
the subcommittee’s recommendations at the earliest opportunity, but no later thi
sixty (60) days after the effective date of this Article, and shall use the
best efforts to reach agreement on implementing such recommendations..

ARTICLE V ~ INCIDENTAL WORK RULE

Section 1

' The coverage of the Incidental Work Rule is expanded to include a
shopcraft employees represented by the organization party hereto and shall re:

as follows:

Where a shopcraft employee or employees are performing a work
assignment, the completion of which calls for the performance of
"incidental work"” (as hereinafter defined) covered by the
classification of work or scope rules of another craft or crafts,
such shopcraft employee or employees may be required, so far as they
are capable, to perform such incidental work provided it does not
comprise a preponderant part of the total amount of work involved in
the assignment. Work shall be regarded as "incicental” when it
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involves the removal and replacing or the disconnecting and
connecting of parts and appliances such as wires, piping, covers,
shielding and other appurtenances from or near the main work
assignment inorder to accomplish that assignment, and shall include
simple tasks that regquire neither special training nor special
.tools. Incidental work shall be considered to comprise a
preponderant part of the assignment when the time normally required
to accomplish it exceeds the time normally required to accomplish
the main work assignment. ‘ ‘

In addition to the above, simple tasks may be assigned to any
craft employee capable of performing them for a maximum of two hours
per shift. Such hours are not to be considered when determining
what constitutes a "preponderant part of the assignment.”

If there is a dispute as to whether or not work comprises a
“preponderant part” of a work assignment the carrier may
nevertheless assign the work as it feels it should be assigned and
proceed or continue with the work and assignment 1in question;
however, the Shop Committee may request that the assignment be timed
by the parties to determine whether or not the time required to
perform the incidental work exceeds the time required to perform the
main work assignment. If it does, a claim will be honored by the
carrier for the actual time at pro rata rates required to perform
the incidental work.

n 2

Nothing in this Article is intended to restrict any of the existing rights
sarrier.

n 3

e

This Article shall become effective ten (10) days after the date of this
1d Agreement except on such carriers as may elect to preserve existing rules
ictices and so notify the authorized employee representative on or before

:ffective date.

E VI — SUBCONTRACTING

Article 11, Subcontracting, of the September 25, 1964 National Agreement,
ended, is further amended as follows to implement the report and
iendations of Presidential Emergency Board No. 212, as interpreted and
‘jed by Special Board 102-28, and that report and recommendations as well
y questions and answers that interpret and clarify them are specifically

xorated here'inrby reference:

Article 11 - Subcontracting

The work set forth in the classification of work r;u1esiof the crrafts
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generally recognized as work of the crafts pursuant to such classificat;
of work rules or scope rules where applicable, will not be contract
except in accordance with the provisions of Sections 1. through 4 of tt
Article 1I. The maintenance and repair of eguipment which has be
h1stor1ca'l1y (not necessarily exclusively) maintained and repaired by
carrier’s own employees, no matter how purchased or made available to 1
carr1ar, shall not be contracted out by the carrier except in the manr
spemf-ned In determining whether work falls within either of t
preceding sentences, the practices at the facility involved will gover

Section 1 - Applicable Criteria

Subcontracting of work, including unit exchange, will be done on
when genuinely unavoidable because (1) manageri al skills are not availab
on the property but this criterion is not intended to perm
subcontracting on the ground that there are not available a sufficie
number of supervisory personnel possessing the skills normally held
such personnel; or (2) skilled manpower is not available on the proper
from active or furloughed employees; or (3) essential equipment is n
available on the property; or (4) the required time of completion of t
work cannot be met with the skills, personnel or equipment available
the property; or (5) such work cannot be performed by the carrier exce
at a significantly greater cost, provided the cost advantage enjoyed
the subcontractor is not based on a standard of wages below that of t
prevailing wages paid in the area for the type of work being performed a
provided further that if work which is being performed by railro
employees in a railroad facility is subcontracted under this criterion, '
employees regularly assigned at that facility at the time of 1t
subcontracting will be furloughed as a result of such subcontractin
Unit exchange as used herein means the trading in of 01d or worn equipme
or component parts, receiving in exchange new, upgraded or rebuilt part:
but does not include the purchase of new equipment or component parts. .
to the purchase of component parts which a carrier had been manufacturii
to a significant extent, such purchases will be subject to the terms a
conditions of this Article 11. .

Section 2 — Advance Notice — Submission of Data - Conference

If the carrier decides that in the light of the criteria specifi
above it is necessary to subcontract work of a type currently performed |
the employees, it shall give the General Chairman of the c¢raft or craf
involved notice of intent to contract out and the reasons therefo
together with supporting data sufficient to enable the General Chairman -
determine whether the contract is consistent with the criteria set for

above.
Advance notice shall not be required concerning minor transaction:
A minor transaction is defined for purposes of notice as an item of repa

requiring eight man-hours or less to perform (unless the parties agree ¢
a different definition) and which occurs at a location where mechanics ¢
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he affected craft, specialized equipment, spare units or parts are not
vailable or cannot be made available within a reasonable time.

The General Chairman or his designated representative will notify
he carrier within ten days from the postmarked date of the notice of any
esire to discuss the proposed action. Upon receipt of such notice the
arrier shall give such representative of the organization at least ten
ays advance notice of a conference to discuss the proposed action.

If no agreement is reached at the conference following the -
otification, either party may submit a demand for an expedited
rbitration within five working days of the conference. Except . in
nergencies, the carrier shall not consummate a binding subcontract until
ne expedited procedures have been implemented and the arbitrator has
etermined that the subcontract is permissible, unless the parties agree
therwise. For this purpose, an “emergency” means an unforeseen
>mbination of circumstances, or the resulting state, which calls for
rompt or immediate action involving safety of the public, employees, and
arriers’ property or avoidance of unnecessary delay to carriers'
>erations, ' -

sction 3 ~ Request for Information When No Advance Notice Given

If the General Chairman of a craft requests the reasons and
ipporting data for the subcontracting of work for which no notice of
1tent has been given, in order to determine whether the contract is
nsistent with the criteria set forth above, such information shall be
irnished him promptly. If a conference is requested by the General
iairman or his designated representative, it shail be arranged at a
itually acceptable time and place. Any dispute as to whether the
ntract is consistent with the criteria set forth in Section 1 may be
‘ocessed to a conclusion as hereinafter provided.

Disputes concerning a carrier's alleged failure to provide notice of
itent or to provide sufficient supporting data in a timely manner in
‘der that the general chairman may reascnably determine whether the .
iteria for subcontracting have been met, alsc may be submitted to a
mber of the arbitration panel, but not necessarily on an expedited
sis. In the event the parties are unable to agree on a schedule for
solving such a dispute, the arbitrator shall establish the schedule.

ction 4 — Establishment of Subcontracting Expedited Arbitration Panels

The parties shall establish expedited panels of neutral arbitrators
strategic locations throughout the United States, either by carrier or
gion. Each such panel shall have exclusive jurisdiction of disputes on
e carrier's system or in the applicable geographical region, as the case
y be, under the provisions of Article 11, Subcontracting, as amended by
is Imposed Agreement. The members of each of those panels shall hear
ses or a group of cases on a rotating basis. Arbitrators appointed to
id panels shall serve for terms of two years provided they adhere to the
escribed time requirements concerning their responsibilities. These
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arbitrators shall be compensated for their services directiy by t
parties.

Section 5 - Consist

_ Six neutral arbitrators shall be selected for each subcontracti
expedited arbitration panel, unless the parties shall agree to & differe

number.
Section 6 - Location

' Hearings and other meetings of arbitrators from the subcontracti
expedited arbitration panels shall be at strategic locations.

Section 7 — Referees

If the parties are unable to agree on the selection of all of tt
arbitrators making up a panel within 30 days from the date the parti¢
establish a panel of neutral arbitrators, the NMB shall be requested 1
supply 8 list of 12 arbitrators within'5 days after the receipt of suc
request. By alternate striking of names, the parties shall reduce tt
list to six arbitrators who shall constitute the panel. Neither part
shall oppose or make any objection to the NMB concerning a request f¢

" such a panel.

Section 8 - Filling Vacancies

vacancies for suﬁbontracting expedited arbitration pané1s shall t
fi11ed by following the same procedures as contained in Section 7 above

Sectjon 9 - Cbntent of Presentations

The arbitrator shall not consider any evidence not exchanged by tt
parties at least 48 hours before the commencement of the hearing. Othe
rules governing the scope and content of the presentations to the Panel
shall be established by further agreement of the part1es or by tr
arb1trator if the parties fail to reach an agreement. :

Section 10 - Procedure at Board Meetings

Upon receipt of a demand under Section 2 of this Article, tt
arbitrator shall schedule a hearing within three working days and conduc
a hearing within five working days thereafter. The arbitrator shal
conclude the hearing not more than 48 hours after it has commenced. Tr
arbitrator shall issue an oral or written decision within two working day
of the conclusion of the hearing. - An oral decision shall be supplemente
by a written one within two weeks of the conclusion of the hearing unles
the parties waive that time requirement. Any of these time limits may b
extended by mutual agreement of the parties. Procedural rules gpwernin
the record and hearings before the Panels shall be determined by furth
agreement of the parties or by the arbitrator if the parties fail to reac

an agreement.
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Section 11 ~ Remedy

(a) If there is a claim for wage loss on behalf of a named
claimant, arising out of an alleged violation of this Article, which is
susta1ned the arbitrator’s decision shall not exceed wages 1ost and other
benefits necessary to make the employee whole. '

(b) If the arbitrator finds that the carrier violated the advance
notice requirements of Section 2 [in non-emergency situations], ' the
arbitrator shall award an amount equal to that produced by multiplying 50%
of the man-hours billed by the contractor by the weighted average of the

_ straight-time hourly rates of pay of the employees of the carrier who
would have done the work, provided however that where the carrier is found
to have both failed to consult and wrongfully contracted out work, the
multiplier shall be 10% rather than 50%. The amounts awarded 1in
accordance with this paragraph shall be divided equally among the
claimants, or otherwise distributed upon an equitable basis, as determined:
by the arbitrator.

Section 12 - Final and Binding Character

Decisions of the Board shall be final and binding upon the parties
to the dispute. In the event an Award is in. favor of an employee or
employees, it shall specify a date on or before which there shall be
compliance with the Award. In the event an Award is in favor of a carrier
the Award shall include an order to the employee or employees stating such
determination., The carrier agrees to apply the decision of an arbitrator
in a case arising on the carrier’s property which sustains a grievance to
all substantially similar situations and the Organization agrees not to .
bring any grievance which is substantially similar to a grievance denied
on the carrier’'s property by the decision of the arbitrator.

Decisions of arbitrators rendered under this Article shall be
subject to judicial enforcement and review in the same manner and subject
to the same provisions which apply to awards of the National Railroad

Ad;ustment Board.

Section 13 - Disputes Referred to Other Boards

Disputes arising under Article 1, Employee Protection, Article III,
Assignment of Work - Use of Supervisors, Article IV, Outlying Points, and
Article V, Coupling, Inspection and Testing shall not be subject to the
jurisdiction of any Subcontracting Expedited Arbitration Panel.

Disputes under Article Il1 need not be progressed in the “usual
manner" as required under Section 3 of the Railway Labor Act, but can be
handled directly with the highest officer in the interest of expeditious
handling. This Article sets up special time 1imits to govern the handling
of cases before the expedited arbitration panels, thus providing special
procedures which are intended to supersede the provisions of the standard
Time Limit Rule. Therefore, such disputes being processed to a conclusion
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of the standard Time Limit Rule.

1f there should be any claims filed for wage 10ss on behalf on a
named claimant arising out of an alleged violations of Article 11 -
Subcontracting, such claims for wage loss should be filed promptly and
within sixty days of the filing of the alleged violation of Article II -
Subcontracting, with the same carrier officer as to whom such violation of
Article II was directed by the General Chairman of the craft or crafts
involved, or his representative. 1f:such.claim is a continuous one, it
cannot begin to run prior to the date’theclaim is presented.

Failure to handle as set forth in the preceding paragraph shall not
be considered as a precedent or waiver of the contentions of the carriers
or employees as to other similar claims. '

Article VI of the September 25, 1964 Agreement, as amended, is further
amended to delete (a) all references to Article Il - Subcontracting, and (b)
Section 14 - Remedy (and to renumber the subsequent sections accordingly).

ARTICLE VII - JOINT SKILL ADRISTMENT STUDY COMMITTEE

Section 1 - Upon notification.by the orgamzahon of its intention to proceed,
a Joint Ski1l Adjustment Study Committee shall be established within thirty (30)
days, consisting of four partisan members—two representing the carriers and two
representing the organization—and one neutral, who shall be Chairman. The
parties shall jointly share the compensation and expenses of the neutral. The
neutral shall be selected by the partisan members jointly or from a 1ist supplied
by the National Mediation Board within 30 days from this date.

Section 2 — The Committee will engage in & joint study and reach a determination
of the need to adjust wages based upon skill and pay for similar work in other
occupations, The Committee will be charged with the responsibility of
determining if skill adjustments are appropriate for the following positions
and/or functions: all journeymen electricians and above (mechanical, engineering
and communications). 1f the determination is in the affirmative the Committee
will render findings in accordance with its determinations that will be binding

upon the parties and implemented.

Section 3 - The Committee shall promptly establish its operating procedures,
whichwill include the formulation of a schedule designed to expedite and enhance
the opportunity to reach a final conclusion, at the earliest possible date, but
not exceeding six (6) months, unless otherwise determined by the Committee. The
Committee shall determine the procedures under which it will operate, schedule
meetings and resolve any other questions that may arise. The Chairman shall have
discretion to act as mediator at any time during these proceedings prior to the
jssuance of his findings. In the event the neutral is unable to continue or the
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partisan members unanimously concur that a successor should be appointed, the
procedures set forth above shall be followed in selecting a replacement.

Section 4 - In the event the Chairman determines that the parties are unable to
reach final conclusion the Chairman in consultation with the members shall
promptly convene formal hearings on the matter. Thereafter, the neutral shall
make fina1}and binding findings for disposition of the issue. '

Section 5 -~ The Committee shall terminate unless otherwise aéreed to by the
parties thirty (30) days from the date the findings have been made.

Section 6 — The parties recognize and agree that the information developed by the
Committee will only be used for the purpose for which it was developed (i.e. The
joint study) and that it will not be used by either party in handling claims or

grievances.

ARTICLE VIII - GENERAL PROVISIONS
Section 1 - Court Approval

This Imposed Agreement is subject to approval of the courté with respect
to participating carriers in the hands of receivers or trustees.

Section 2 - Effect of this Imposed Agreement

(a) The purpose of this Imposed Agreement is to fix the general level of
compensation during the period of the Imposed Agreement, and to settle the
disputes growing out of the notices served upon the carriers listed in
Exhibit A by the organization signatory hereto dated on or about January
20, 1988 and April 18, 1988, and proposals served on or about April 9,
1984 and March 10, 1989 by the carriers for concurrent handling therewith.
This Imposed Agreement shall be construed as a separate agreement by and
on behalf of each of said carriers and their employees represented by the
organization signatory hereto, and shall remain in effect through December
31, 1994 and thereafter until changed or modified in accordance with the
provisions of the Railway Labor Act, as amended.

(b) No party to this Imposed Agreement shall serve, prior to November 1,
1994 (not to become effective before January 1, 1895), any notice or
proposal for the purpose of changing the subject matter of the provisions
of this Imposed Agreement or which proposes matters covered by the
proposals of the parties cited in paragraph (a) of this Article, and any
proposals in pending notices relating to such subject matters are hereby

withdrawn.

(c) No party to this Imposed Agreement shall serve or progress, prior to
November 1, 1994 (not to become effective before January 1, 1985), any
notice or proposal which might properly have been served when the last’
moratorium ended on July 1, 1988,
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FOR THE PARTICIPATING CARRIERS FOR THE EMPLOYEES REPRESENTED BY
LISTED IN EXHIBIT A: THE INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS:

Chai rman ; Internat1ona1 Vice Presment
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\ November 27, 1991
#1

Mr. E. P. HcEntee, Int’1. Vice President
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I1linois 60018

Dear Mr. McEntee:

This refers to the $2,000 lump sum payment provided for in Article I,
Section 1 of this Imposed Agreement. In the case of an employee who was recalled
from reserve status and performed active military service during 1990 as a result
of the Persian Gulf crisis, such employee will be credited with 40 hours of
compensated service (48 hours in the case of a monthly rated employee whose rate
is predicated on an all-service performed basis) for each week of such military
service for purposes of calculating eligibility for the Tump sum amount provided
he would otherwise have been in active service for the carrier.

C. I. mopkins, Jr,
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*2

Mr. E. P. McEntee, Int’'l. Vice President
International Bro. of Electrical wWorkers
10400 W. Higgins Road, Suite 720
Rosemont, I11inocis 60018

Dear Mr, McEntee:

This refers to the Lump Sum Payment providéd in Artic1e I, Section 1 of the
Imposed Agreement of this date.

_This confirms our understanding that days during the year 1990 for which
employees in a furioughed status received compensation pursuant to guarantees in
protective agreements or arrangements shall be included in determining
qgualifications for the Lump Sum Payment.

Please indicate your agreement by signing your name in the space provided

below.
, z truly ycurs,//g/,
C. 1. Hopkins, Jr.
1 agree:

P
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November 27, 1991
| . _ 43

Mr. E. P. McEntee, Int’l, Vice President
International Bro. of Electrical Workers
10400 W, Higgins Road, Suite 720
Rosemont, I1linois 60018

Dear Mr. McEntee:

This refers to the increase in wages provided for in Section 2 of Article
I of the Imposed Agreement of this date.

It is understood that the retroactive portion of that wage increase will
be paid within 60 days from the date of this Imposed Agreement, It is further
understood that it shall be applied only to employees who continued their
employment relationship under an agreement with the International Brotherhood
of Electrical Workers up to July 29, 1991 or who retired or died subseguent to

July 1, 1991. :

A

Please indicate your agreement by signing your name in the space provided

below.
Ve% truly you:s%/
C.1. Hopkins, Jr.

1 agree:

é;:;==&ﬂgz 7%53&—15:222:7'
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Novemper. £f, 1931

#4

- Mr. E. P. McEntee, Int'l. Vice President
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I11inois 60018

Dear Mr. McEntee:

This refers to the Lump Sum Payments provided in Articles I and I1 of the
Imposed Agreement of this date. '

A1l of the Tump sum payments provided for in Article II are based in part
on the number of straight time hours paid for that are credited to an employee
for a particular period. However, the number of straight time hours so credited
does not include any such hours reported to the ICC as constructive aliowances
except vacations, holidays, paid sick Jeave and guarantees in protective
agreements or arrangements.

The incliusion of the term “guarantees in protective agreements or
arrangements” in Article Il means that an employee receiving such a guarantee
will have included in the straight time hours used in calculating his lump sum
payments under this Article all such hours paid for under any protective
agreement or allowance provided, however, that in order to receive credit for
such hours an employee must not be voluntarily absent from work; meaning that
hours are not counted if an empioyee does not accept calls to report for work,

It is understood that any lump sum payment provided in Articies I and Il
of the Imposed Agreement of this date will not be used to offset, construct or
increase guarantees in protective agreements or arrangements.

Please indicate your agreement by signing your name in the space provided

. below,
Very truly you::iy/,
C.I. Hopkins, Jr,
I agree:
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Novemoer 2/, 1991
f a #4A
Mr. E. P. McEntee, Int'l. Vice President
International Bro. of Electrical workers
10400 W. Higgins Road, Suite 720
Rosemont, I11inois 60018

Dear Mr. McEntee:

This refers to the lump sum payments provided for in Article II of this
Imposed Agreement,

Sections 1 to 4, inclusive, of Part A .of Article II - Cost-of-Living
Payments are structured so as to provide lump sum payments that are essentially
based on the number of straight time hcurs credited to an employee during a
specified 12-month base period. Section 8 provides that all of these lump sum
payments are payable to an employee who has an employment relationship as of the
dates such payments are made or has retired or died subsequent to the beginning
of the applicable base period used to determine the amount of such payment.
Thus, for exemple, under Section 1 of Part A of Article II, except for an
‘employee who has retired or died, the agreement requires that an employee have
an employment relationship as of July 1, 1992 in order to0 receive a lump sum
payment which will be based essentially on the number of straight time hours
credited to such employee during a period running from April 1, 1991 through
March 31, 19%2.

The intervals between the close of the measurement periods and the actual
payments established in the 1985-8B6 National Agreements were in large part a
convenience to the carriers in order that there be adequate time to make the
necessary calculations.

. In recognition of this, we again confirm the understanding that an
individual having an employment relationship with a carrier on the last day of
a particular measurement period will not be disqualified from receiving the Tump
sum (or portion thereof) provided for in the event his employment relationship
is terminated following the last day of the measurement period but prior to the

payment due date.

. Hopkins, Jr.
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November 27, 1991

7 , | : | #5

Mr. E. P. McEntee, Int’l. Vice President
International Bro. of Electrical workers
10400 W. Higgins Road, Suite 720
Rosemont, I11inois 60018

Dear Mr. McEntee:

This refers to Article II1 Part A of this Imposed Agreement dealing with
the Railroad Employees National Health and Welfare Plan (the “Plan”), and in
particular to one facet of the arrangements for funding the benefits provided for

under the Plan.

It is understood that, insofar as carriers represented by the National
Carriers’ Confe_rence_ Committee in connection with health and welfare matters but
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counsel or other designated representative. The arbitrator must render a written
decision, which shall be final and binding, within thirty (30) calendar days from

the date of the hearing.

Please indicate your agreement by 51gn1ng your name in the space provided

below. J
truly yours,
A /4-
C.I. Hopk1ns, Jr.
I agree.. ' ' L

_sga—v-¢—~¢£:}r/%f;a.gggf:df::T—'
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Mr. E. P. McEntee, Int’l. Vice President
International Bro. of Electrical Workers
10400 W, Higgins Road, Suite 720
Rosemont, I1lincis 60018

Dear Mr. McEntee:

354
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November 27, 1991

#7

Mr. E. P. McEntee, Int’1. Vice President
International Bro. of Electrical workers
10400 W. Higgins Road, Suite 720
Rosemont, Il1linois 60018

Dear Mr. McEntee:

This is to confirm our understanding regarding the resclution of disputes
under Article II of the September 25, 1964 Agreement, as amended by Article VI
of this Imposed Agreement. ‘ ,

If the parties have not estabiished a forum or forums for before-the-fact
arbitration of contracting out disputes by July 29, 1991, any such dispute will
proceed on an after-the-fact basis, i.e., the carrier will be free to proceed
forthwith with the contracting—out and any dispute may be progressed to a Public
Law Board on an expedited basis, or any other forum on which the parties may

mutually agree.

The parties shall meet promptly to reach agreement on language to implement
the recommendations of Presidential Emergency Board 218, as interpreted and
clarified by Special Board 102-29, on the procedures for arbitrating contracting-
out disputes. If complete agreement on language is not reached by the parties
by December 15, 1991, the parties shall refer any areas of d1sagreement to
Special Board 102-29 for resolution.

Please indicate your agreement by signing your name in the space provided

below.
% truly your;y
. Hopkins, Jr.

I agree:
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Mr. E. P. McEntee, Int’'l. Vice President
International Bro., of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I1linois 60018

Dear Mr. McEntee:

This refers to Article VI, Subcontracting, of the Imposed Agreement of this
date and our understanding with respect to disputes arising on the former
Southern Railway Company under the provisions of Articles I and II of the January
27, 1965 Agreement. ,

This will confirm our understanding that Article 11 of the January 27, 1965
Agreement is amended to read identical to Article VI of the Imposed Agreement of
this date and that Special Board of Adjustment No. 570 shall have exclusive
authority to resolve all disputes arising under the terms of Article I of the
January 27, 1965 Agreement. ‘

: It is further agreed. that a single system subcontracting expedited
arbitration panel shall be established in accordance with Article VI of the
Imposed Agreement of this date, and such panel shall have exclusive jurisdiction
of disputes arising on the former Southern Railway Company under the provisions
of Article 1I of the January 27, 1965 Agreement, as amended by the Imposed
Agreement of this date, and on Norfolk and Western Railway Company under the
provisions of Article Il of the September 25, 1964 Agreement, as amended by the
Imposed Agreement of this date. o

357



VA S I I S S S eeesd

November 27, 1991

< #9
Mr. E. P. McEntee, Int’1. Vice President

International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, 111inois 60018

Dear Mr. McEntee:

This is to confirm our understanding that a synithesis of the September 25,
1964 Agreement, as amended, showing all changes made during this round of
bargaining and all changes made in the past which remain in effect after this
bargaining round shall be prepared by the parties as soon as possible.

‘Please indicate your agreement by signing your name in the space provided

below.
Very truly yours,
C.‘ I- HODk'inS, Jl'.
1 agree:
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November 27, 1991

. ' %10
Mr. E. P. McEntee, Int’'l. Vice President ‘
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I11incis 60018

Dear Mr. McEntee:
This is to confirm our understanding that the changes to Article VI of the

September 25, 1964 Agreement, as amended, which result from the Imposed Agreement
effective this date are accurately reflected in Exhibit A to this side letter.

Please indicate your agreement by signing your name in the space provided

below. ‘
Verg truly yours,
C. I. Hopkins, Jr.
1 agree:

En b £
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EXHIBIT A
ARTICLE VI — RESOLUTION OF DISPUTES

Section 1 - Establishment of Shop Craft Special Board of Adjustment

|

In accordance with the provisions 'of the Raﬂway Labor Act, as
amended, a Shop Craft Special Board of Adjustment, hereinafter referred to as
“Board” is hereby established for the purpose of adjusting and deciding disputes
which may arise under Article I, Employee Protection, of this agreement. The
parties agree that such Board shaH have exclusive authority to resolve all
disputes arising under the terms of Article I of this Agreement. Awards of the
Board shall be subject to judicial review by proceedings in the United States
District Court in the same manner and subject to the same provisions that apply
to awards of the National Railroad Adjustment Board.

(ARTICLE VI - RESOLUTION OF DISPUTES - Section 1 as amended by
ARTICLE VIII - Part B. of December 4, 1975 Agreement)-

Section 2 — Consist of Board

Whereas, Article VI of the September 25, 1964 Agreement provides for
the resolution of disputes arising under Article I of said Agreement and Section
2 of Article VI sets forth the procedure for the composition of. the Board
astablished for the purpose of resolving such disputes; and under the terms of
said section the Board is to consist of two members appointed by the
>rganizations party to the Agreement, two members appointed by the carriers party
to the Agreement and a fifth member a referee, appointed from a panel of
-eferees; and

Whereas, in November of 1964 following an exchange of letters it was
‘urther agreed by the parties to the Agreement to modify the terms of Section 2
f Article VI by providing that instead of two members each party would appoint
:hree members with the understanding that in any function, two of three members
hus appointed would serve; and

Whereas, in the Memorandum of Agreement dated May 31, 1974 and
lediation Agreement dated December 4, 1878, it was agreed by the parties to the
greement to further modify the appointment and functioning of partisan members
)y providing that instead of three members each party would appoint six members;
wo of the six persons designated to represent the organizations party to the
greement would be appointed by International Association of Machinists and
erospace Workers and Sheet Metal Workers’ International Association respectively
nd the remaining four members would be appointed on behalf of the other four
rganizations party to the Agreement by the Railway Employes’ Department, AFL-
10; and whereas, on October 1, 1980, the Railway Employe’s Department, AFL-CIO,
as dissolved by appropriate actioh and ceased to have any status as an
ffiliation of Shop Craft Organizations or to have any authority to speak for or
epresent any organization or brotherhood; and
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grievance machinery for the handling of disputes arising under the September |
1964 National Agreement in order to provide a means for the peaceful resolut:
of minor grievances under the Railway Labor Act; and

whereas, in view of these considerations the organizations party
the Agreement have agreed upon a temporary procedure which is acceptable to {
carriers party to the Agreement, for the appointment and functioning of partis
members of 'the Board under Section 2 of VI,

NOW, THEREFORE, it is agreed that effective October 1, 1980, partis
members of the Board under Section 2 of Article VI shall be appomted ¢
function as follows:

1. Six members shall be appointed by the organizations party to t
Agreement and six members shall be appointed. by the carriers party to t
Agreement. Of the six persons designated to represent the organizations par
to the Agreement one shall be appointed by each of the following signatorie
International Association of Machinists and Aerospace Workers; Sheet Met
workers International Association; International Brotherhood of Boilermaker
Iron Ship Builders, Blacksmiths, Forgers and Helpers; Brotherhood Railway Carm
of the United States and Canada; International Brotherhood of Electrical Worker
and International Brotherhood of Firemen and Oilers.

2. Each of the twelve partisan members of the Board so appoint
shall have the right to sit in all proceedings of the Board. The organizatio
and the carriers party to the Agreement further agree, however, that in t
handling of dispute cases before the Board a smaller panel of the twelve membe
may function and constitute a quorum for the resolution.of such dispute
provided first, that at least one organization and one carrier member shall s
and function in all dispute cases before the Board; second, that regardless
the number of members sitting and functioning in dispute cases, the unit meth
of voting shall prevail and six votes shall be cast on behalf of the carrier a
organization members respectively; third, that in any dispute involving employe
represented by one of the signatory organizations, the appointee of th
organization shall sit and function as a member of the Board.

‘It is agreed further that all disputes and grievances arising und
Article I of the September 25, 1964 Agreement shall be handled on appeal from t
property in accordance with the terms of this Agreement while it is in effe
including those presently pending before Special Board of Adjustment 570, as we
as any subsequently &ppealed to the Board.

This Memorandum of Agreement is a temporary measure intended
prov1de the parties with a continuing means for the peaceful resolution of su
minor gr1evances under the Railway Labor Act pending further consideration !
matters arising from the dissolution of Railway Employes Department.

(Section 2 of ARTICLE VI - RESOLUTION OF DISPUTES -
from MEMORANDUM OF AGREEMENT dated November 17, 1980)
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.ction 3 - Appointment of Board Members

Appointment of the members of the Board shall be made by the
spective parties within thirty days from the date of the signing of this
reement.

ction 4 - Location of Board Office
o

The Board shall have offices in the City of Chicago, I1linois.

ction 5 — Referees — Employee Protection

The parties agree to select a panel of six potential referees for the
rpose of disposing of disputes before the Board arising under Article I of this
reement. Such selections shall be made within thirty (30) days from the date

the signing of this agreement. If the parties are unable to agree upon the

lection of the panel of potential referees within the 30 days specified, the
tional Mediation Board shall be requested .to name such- referees as are
cessary to. fill the panel within 5 days after the receipt of such request.

stion 6 — Term of Office of Referees

The parties shall advise the National Mediation Board of the names
the potential referees selected, and the National Mediation Board shall notify
sse selected, and their successors, of their selection, informing them of the
ture of their duties, the parties to the agreement and such information as it
y deem advisable, and shall obtain their consent to serve as a panel member.
sh panel member selected shall serve as a member until January 1, 1966, and
ti1 each succeeding January 1 thereafter unless written notice is served by the
janizations or the carriers parties to the agreement, at least 60 days prior
January 1 1in any year that he is no longer acceptable. Such notice shall pe
-ved by the moving parties upon the other parties to the agreement, the members
the Board and the National Mediation Board. If the reieree in guestion shall
:n be acting as a referee in any case pending before the Board, he shall serve
a member of the Board until the completion of such case.

ition 7 — Filling Vacancias - Referees

In the event any panel member refuses to accept such appointment,
:s, or becomes disabled so as to be unable to serve, is terminated in tenure
hereinabove provided, or a vacancy occurs in panel membership for any other
ison, his name shall immediately be stricken from the 1list of potential
‘erees. The members of the Board shall, within thirty days after a vacancy
surs, meet and select a successor for each member as may be necessary to
;tore the panel to full membership. If they are unable to agree upon a
«cessor within thirty days after such meeting, he shall be appointed by the
ional Mediation Board. ‘
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The Board shall have exclusive jurisdiction over disputes between th
parties growing out of grievances concerning the interpretation or applicatio
of Article I, Employee Protection.

Section 9 — Submission of Dispute .

Any dispute arising under Article I, Employee Protection, of thi:
agreement, not settled in direct negotiations may be submitted to the Board b:
either party, by notice to the other party and to the Board.

(Sections 3, 4, 5, 6, 7, 8, and 9 of ARTICLE VI - ,
RESOLUTION OF DISPUTES - from September 25, 1964 Agreement)

Section 10 — Time Limits for Submission

Within 60 days of the postmarked date of such notice, both parties
shall send 15 copies of a written submission to their respective members of th¢
Board. Copies of such submissions shall be exchanged at the initial meeting ol
the Board to consider the dispute.

(Section 10 of ARTICLE VI -~ RESOLUTION OF DISPUTES -
from ARTICLE VI11 - Part B. of December 4, 1975 Agreement)

Sect1cn 11 - Content of Subm1551on

Each written submission shall be limited to the material submittec
by the parties to the dispute on the property and shall include:

(a) The question or questions in issue;
- (b) Statement of facts;
l(c) Position of employee or employees. and relief requested;

(d) Position of company and relief requested.

Section 12 - Failure of Agreement - Appointment of Referees

1f the members of the Board are unable to resolve the dispute within
twenty days from the postmarked date of such submission, either member of the
Board may request the National Mediation Board to appoint a member of the panel
of potential referees to sit with the Board. The National Mediation Board shall
make the appointment within five days after receipt of such request and notify

dbon mambmann Af $ha Daard Af suimrkh ammsantmant nramnt v aftar i+ ie mada MrAmsne
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Section 13 — Procedure at Board Meetings

The referee selected shall preside at meetings of the Board and shall
be designated for the purpose of a case as the Chairman of the Board. The Board
shall hold a meeting for the purpose of deciding the dispute within 15 days after
the appointment of a referee. The Board shall consider the written submission
and relevant agreements, and no oral testimony or other written material will be
received. A majority vote of all members of the Board shall be required for a
lecision of the Board. A partisan member of the Board may in the absence of his
sartisan colleague vote on behalf of both, Decisions shall be made within thirty
lays from the date of such meeting.

(Sections 11, 12, and 13 of ARTICLE VI -
RESOLUTION OF DISPUTES - from September 25, 1964 Agreement)

lection 14 — Final and Binding Character

-- Decisions of the Board shall be final and binding upon the parties
‘0 the dispute. In the event an Award is in favor of an employee or employees,
t shall specify a date on or before which there shall be compliance with the
ward. In the event an Award is in favor of a carrier the Award shall include
n order to the employee or employees stating such determination.

(Section 14 of ARTICLE VI - RESOLUTION OF DISPUTES
from ARTICLE VIII -fPart B. of December 4, 1975 Agreement)

ection 15 -~ Extension of Time Limits

- The time limits specified in this Article may be extended only by
utual agreement of the parties.

ection 16 - Records

The Board shall maintain a complete record of all matters submitted
o> it for its consideration and of all findings and decisions made by it.

ection 17 - Payment of Compensation
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Raﬂway Labor Act as amende&. -

(Sections 15, 16, 17, and the first paragraph of Section 18
of ARTICLE VI ~ RESOLUTION OF DISPUTES -
from September 25, 1964 Agreement)

Under the provisions of Article VI, Section 18, disputes arisir
under Article I11 - Assignment of Work, Article IV - Outlying Points, and Artic’
V - Coupling, Inspection and Testing, are t0 be handled in accordance wii
Section 3 of the Railway Labor Act. It is clear that with respect to suc¢
disputes subject to handling under Section 3 of the Act any claim or grievanc
is subject to the time limits and procedural requirements of the Time Limit ¢
Claims Rule.

- Adifferent situation exists with respect to disputes arising under Articl
I - Employee Protection. Article VI provides & "Shopcraft Special Board ¢
Adjustment” for the purpose of adjusting and deciding disputes arising out ¢
that Article (Article VI, Section 1), and specifically provides (Article V]
Section 8) that the Board shall have exclusive jurisdiction over disputes betwee
the parties growing out of grievances concerning the interpretation ¢
app'hcat-non of that Article.

During our negotiastions, it was understood by both parties that dispute
under Article I need not be progressed in the “"usual manner"” as required unde
Section 3 of the Reailway Labor Act, but could be handled directly with th
highest officer in the interest of exped1t1ous handling. Sections 10 through 1
set up special time limits to govern the handling of submissions to the Specia
Board, thus providing special procedures which are intended to supersede th

- provisions of the standard Time Limit Rule.  Therefore, such disputes bein
processed to a conclusion through the Shop Craft Special Board are not subjec
to the provisions of the standard Time Limit Rule.

This understandmg is a supp'lement to Arhcle V1 of the September 25, 196

4 i d mmal dMY Rmascama affanddiin an al dbhla Aada
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November 27, 1991

#11
r. €. P. McEntee, Int’1. Vice President
1ternational Bro. of Electrical Workers
7400 W. Higgins Road, Suite 720
ssemont, I1linois 60018

aar Mr. McEntee:

This is to confirm our understanding that carriers not participating in
itional handling and therefore not subject to the revisions to the September 25,
)64 Agreement, as amended, shall continue to be bound by that Agreement as it
(isted prior to changes effectuated by the Imposed Agreement of this date.

Subcontracting disputes arising prior'to the effective date of this Imposed
jreement shall continue to be handled in accordance with the dispute resolution
‘ocedures at the time the dispute arose.

Please indicate your agreement by signing your name in the space provided

rTow.
tru1y yourjéez;;,
C. I. Hopkins, Jr.
agree:
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november £iq, 1939

) #1
Mr. E. P. McEntee, Int'l. Vice President
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I11lincis 60018

Dear Mr., McEntee:

This refers to Article VI, Subcontracting, of the Imposed Agreement of this
date and will confirm our understanding that Electrical Power Purchase Agreements
{EPPAs) and similar arrangements are within the scope of the September 25, 1964

Agreement, as amended.

Please indicate your agreement by signing your name in the space providec

below,
Verg tru]y yours.
c.I. Hopk1ns, Jr,
1 agree:
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November 27, 1991

\ #12A
Mr. E. P. McEntee, Int'l. Vice President
international Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, 11linois 60018

Jear Mr. McEntee:

This refers to Article VI, Subcontracting, ¢f the Imposed Agreement of this
Jate and will confirm our understanding that the question of whether work on TTX
sars by TTX employees should be allowed on tracks leased from a carrier is to be
treated in the same manner as EPPAs.

Please indicate your agreement by signing your name in the space provided

delow.
?@ZY 2, /
C.1. Hopkins, Jr.

. agree:
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!
Mr. E. P. McEntee, Int'l. Vice President
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
Rosemont, I1linois 60018

Dear Mr. McEntee:

This confirms our understanding with respect. to the Imposed Agreement ¢
this date.

The parties exchanged various proposals and drafts antecedent to adoptic
of the various Articles that appear in this Imposed Agreement, It is our mutue
understanding that none of such antecedent proposals and drafts will be used t
any party for any purpose and that the provisions of this Imposed. Agreement wil
be interpreted and applied as though such proposals and drafts had not been use
or exchanged in the negotiation. This shall not be construed to preciude ar
party from relying on the Proceedings and Report of Presidential Emergency Boar
219 and/or the Proceedings and Reports of Special Board 102-29,

Please indicate your agreement by signing your name in the space provide

bé1ow.
c.l. Hopk1ns Jr.
I AQreeﬁ

L e
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November 27, 1991
» 14

ir. E. P. McEntee, Int’'l. Vice President
International Bro. of Electrical Workers
10400 W. Higgins Road, Suite 720
wsemont, I11incis 60018

dear Mr. McEntee:

This is to confirm our understanding that the changes to the incidental
wrk rule resulting from the Imposed Agreement shall not be applied to assign
work of employees represented by your organization to employees of any
yrganization not a party to the same or substaritially similar_changes in the rule
r rules governing assignment of mechanical and shop craft work, and vice-versa.

Please indicate your agreement by sign'ing your name in the space provided

welow.,
c. 1. Hopkms, Jr.
agree:
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IBEW
September 16, 1996

MEDIATION AGREEMENT, CASE A-12771

DATED SEPTEMBER 16, 1996

between railroads represented by the

NATIONAL CARRIERS' CONFERENCE COMMITTEE
and

employees of such railroads represeﬁted by the

INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS
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MEDIATION AGREEMENT.

THIS AGREEMENT, made this 16th day of September, 1996, by and
between " the participating carriers listed in Exhibit A attached
heretoc and hereby made a part herecf, and represented by the
National Carriers’ Conference Committee, and the employees shown
. thereon and represented by the Internatlonal Brotherhood of

"BElectrical Workers, witnesseth:

IT IS HEREBY AGREED:

ARTICLE I - WAGES

Section 1 - Pirst General Wage Increase

on DeCEmber‘l, 1995, all hourly, daily, weekly, and monthly
rates of pay in effect on the preCeding day for employees covered
by this Agreement shall be increased in the amount of three-and-
one-half (3-1/2) percent applied so as to give effect to this
increase in pay irrespective of the method of payment. The
increase provided for in this Section 1 shall be applied as

follows:

(e) Hourly Ratesgs -

Add 3-1/2 percént to the existing hourly rates of pay.

{b) Daily Rates -

Add 3-1/2 percent to the existing daily rates of pay.
{(c) Weekly Rates - |
‘Add 3-1/2 percent to the existing weekly rates of pay.

‘(d) Monthly Rates -

2dd 3-1/2 percent to the existing monthly rates of pay.

(e} Dispositiocn of Fractiong -

Rates of pay resulting from application of
paragraphs (a) to (d),inclusive, above which
end in fractions of a cent shall be rounded
to the nearest whole cent, fractions less
than one-half cent shall be dropped, and
fractions of one-half cent or more shall be
increased to the nearest full cent.
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(f) Application of Wage Increase -

The increase in wages provided for in this
Section 1 shall be applied in accordance with
the wage or working conditions agreement in
effect between each carrier and the labor
organization party heretc. Special allowances
not :included in fixed hourly, daily, weekly or
monthly rates of pay for all services rendered,
and arbitraries representing duplicate time
payments, will not be increased. Overtime hours
will be computed in accordance with individual
schedules for all overtime hours paid for.

Section 2 - Signing Bonu

Subject to Sections 9 and 10, each employee with 2,000 or
more straight time hours paid for (not including any such hours
reported to the ICC as constructive allowances except vacations,
holidays, paid sick leave and guarantees in protective agreements
or arrangements) during the period January 1, 1995 through
December 31, 1995 will be paid, on the date of this Agreement, a
Signing Bonus of four hundred dollars ($400.00).

Section 3 - Second General Wage Increase

_ Effective July 1, 1996, all hourly, daily, weekly and
monthly rates of pay in effect con June 30, 1996 for employees
covered by this Agreement shall be 1ncreased by one-and-three-
quarters (1-3/4) percent applied in the same manner as provided
for in Section 1 hereof and applied so as to give effect to this
increase irrespective of the method of payment, except that for
the 12-month period beginning July 1, 1596, such rates shall be
so increased by that percentage which is equal to the excess of
(i} one-and-three-quarters (1-3/4) percent {expressed in cents
per hour) over {(ii) the lesser of (x) one-half of the amount
described in clause (i) above and (y) the cents per hour produced
by dividing $76.68 by the. average comp031te straight-time
"equivalent hours that are subject to wage increases for the
latest year for which statistics are available.

Section 4 - Third General Wage Inc¢rease

Effective July 1, 1997 all hourly, daily, weekly and monthly.
rates of pay in effect on June 30, 1997 for employees covered by
this Agreement (following termination of the 12-month period
adjustment described in Section 3) shall be increased in the
amount of three-and-one-half (3-1/2) percent applied so as to
give effect to this increase irrespective of the method of
payment. The increase provided for in this Section 4 shall be
applied in the same manner as provided for in Section 1 hereof.
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Section 5 - Pourth General Wage Increase

Effective July 1, 1998, all hourly, daily, weekly and
monthly rates of pay in effect on June 30, 1998 for employees
covered by this Agreement shall be increased by one-and-three-
quarters (1-3/4) percent applied in the same manner as provided
for in Section 1 hereof and applied so as to give effect to this
increase irrespective of the method of payment, except that for
the 12-meonth period beglnnlng July 1, 1998, such rates sghall be
so increased by that percentage which is equal to the excess of
{i) one-and-three-quarters {(1-3/4) percent (expressed in cents
per hour) over (ii} the lesser of (x) one-half of the amount

"described in clause (i) above and (y) the cents per hour produce«
by the following computation: one-quarter of the amount, if any
by which the carriers’ payment rate for 1998 for foreign-to-
occupation health benefits exceeds such payment rate for 1995,
multiplied by one-and-one half, and then divided by the average:
composite straight-time equivalent hours that are subject to wage
increases for the latest year for which statistics are available

Section 6 - Fifth General Wage Increa§g 

, Ef fective July 1, 1999, all hourly, daily, weekly and
monthly. rates of pay in effect on June 30, 1999 for employees
covered by this=Agreement (follow1ng termination of the 12-month
period adjustment described in Section 5) shall be increased in
the amount of three-and-one-half (3-1/2) percent applied so as t¢
give effect to this increase 1rrespect1ve of the method of
payment .. The increase provided for in this Section 6 shall be
applled in the same manner as provided for in Sectlon 1 hereof.

Sectlon 7 - Definitions

The carriers’ payment rate for any year for foreigm-to-
occupation health benefits under the Plan shall mean twelve (12}
times the payment made by the carriers to the Plan per month (in
such year) per employee who:is fully covered for employee health
benefits under the Plan. Carrier payments to the Plan for these
purposes shall not include.the amounts per such employee per
month (in such year) taken from the Special Account, or from any
other special account, fund or trust maintained in connection
with the Plan, to pay or provzde for current Plan benefits, or
any amounts paid by remalnlng carriers to make up the unpaid
contributions of terminating carriers pursuant to Article III,
Part A, Section 1, of the Imposed Agreement made November 27,

1s891.

Section‘B -~ RBligibility for Receipt of Si¢ming Bonus

The Signing Bonus provided for in this Article will be
payable to each employee subject to this Agreement who has an
employment relationship as of the date such payment is payable,
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O as reLlieu Ol ulwu SupsSeyuelll Lo thae pedginning or the
applicable calendar year used to determine the amount of such
payment. There shall be no duplication of the Signing Bonug by

- virtue of employment under another agreement nor. will such
payments be used to offset, construct or increase guarantees in
protectlve agreements or arrangements.

Section & - FEmployees Working Less Than Full-Time

. } ; .

For employees who have fewer straight time hours: (as
deflned) paid for in the period described in Section 2 than the
minimum, number set forth therein, the dollar amount of the
Signing Bonus specified in Section 2 shall be adjusted by
multiplying such amount by the number of straight time hours
{including vacations, holidays, paid sick leave and guarantees in
protective agreements or arrangements) for which the employee was
paid during such period divided by the defined minimum hours.

Section 10 - Signing Bonus Proration

In the case of any employee subject to wage progression or
entry rates, the dollar amount of the Signing Bonus specified in
Section 2 shall be adjusted by multiplying such amount by the
weighted average entry rate percentage applicable to wages earned
during the specified determination period.

-

ARTICLE II - COST-OF-LIVING PAYMENTS

?art A - Cost-cf-Living Paygeuts Under National Agreement, Dated

November-27 1951

" The nine-cent cost-of-living allowance in effect beginning
July 1, 1995 pursuant to Article II, Part B of the Imposed
Agreement made November 27, 1991 shall be rolled in to basic
rates of pay on November 30, 1995 and such Article II Part B
shall be ellmlnated at that tlme N

Part B - Coat of ~ Livin Allowance Through June 30, 2000 and
Bffective Date of Adjustment )

(a) A cost-of-living allowance, calculated and appllEd in
accordance with the provisions of Part C of this Article except
as otherwise provided in this Part, shall be payable and rolled
in to basic rates of pay on July 1, 2000. _

(b) The measurement periods shall be as follows:

Measurement Periods
. Effective Date

Base Month , Measurement Month of Adjustment
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measurement periods shall be added together before making the
calculation described in Part C, Section 1l(e) cf this Article.

" {c) (i) Floor. The minimum increase in thHe CPI that . shall be
taken into account shall be as follows:

Effective Date Minimum CPI Incfease That

of Adjustment ‘ Shall Be Taken Into Account .
July 1, 2000 4% of March 1995 CPI
plus

4% of March 1987 CPI

(ii) cap. The maximum increase in the'CPIvthat shall
be taken intc account shall be as follows:

Effective Date .~ Maximum CPI Increase
of Adjustment - That Shall Be Taken
Into Account
July 1, 2000 | 6% of March 1995 CPI
- plus

6% of March 1997 CPI

(d) The cost-of-living allowance payable to each employee
and rolled in to basic rates of pay on July 1, 2000 shall be
equal to the difference between (i) the cost-cf-living allowance.
effectlve on that date pursuant to this Part, and (ii) the lesser
of " (x) the cents per hour produced by d1v1d1ng one-guarter of the
1ncrease, if any, in the carriers’ 1998 payment rate for foreign-
to-occupation health benefits under the Plan over such payment.
rate for 1985, by the average composite straight-time equivalent
hours that are subject to wage increases for the latest year for
which statistics are available, and (y) one half of the cost-of--
1iving-allowance effective on July 1, 2000 pursuant to this Part.

. Part C - Cost of Living Allowance and Agjustments Thereto Af

section'l - Cost-of-Living Allowance and Effective Dates of

Adiustments

(a) A cost of living allowance shall be payable in the
manner set forth in and subject to the provisions of this Part,
on the basis of the "Consumer Price Index for Urban Wage Earners
and Clerical Workers (Revised Series) (CPI-W)" (1967=100), U.S.
Index, all items - unadjusted, as published by the Bureau of
Labor Statistics, U.S. Department of Labor, and hereinafter
referred to as the CPI. The first such cost-of-living allowance
shall be payable effective January 1, 2001 based, subject to
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aragraph {(d), on the CPI for March 2000 as compared with the CPI
or September 1599 plus the CPI for September 2000 as compared
ith the CPI for March 2000. Such allowance, and further cost-
f-living adjustments thereto which shall become effective as
escribed below, shall be based on the change in the CPI during
he respective measurement periods shown in the following. table,
ubject 'to the exception provided in paragraph {d) (iii),

ccording to the formula set forth in paragraph (e)-.

Measurement Periods

Effective Date

Base Month Measurement Month cf Adjustment
September 1999 March 2000%*

plus ‘
March 2000 September 2000* - January 1, 2001
September 2000 March 2001 July 1, 2001

-*The calculation described in Section 1(e) of this
Secticn shall be made individually for each of these
measurement pericds and the resulting cents added
together for the January 1, 2001 adjustment.

—

Measurement Periods and Effective Dates conforming to the
above schedule shall be applicable to pericds subsequent to
those specified above during which this Article is in effect.

(b) While a cost-of-living allowance is in effect, such cost-
-living allowance will apply to straight time, overtime,
-otected rates, vacations, holidays and perscnal leave days in the
ime manner as basic wage adjustments have been applied in the
1st, except that such allowance shall not apply toc special
.lowances and arbitraries representing duplicate time payments.

(¢} The amount of the cost-of-living allowance, if any, that
.11 be effective from one adjustment date. to the next may be equal
>, Or greater or less than, the cost-of- llVlng allowance in effect
1 the preceding adjustment period.

(d) (i) Cap. In calculations under paragraph (e), the maximum
icrease in the CPI that shall be taken into account shall be as

sllows:
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January 1, 2001 6% of September 1999 CPI

July 1, 2001 . 3% of September 2000 CPI
January 1, 2002 6% of September 2000 CPI

) : less the iricrease from
* September 2000 to March
2001 , .

Effective Dates of Adjustment and Maximum CPI Increases
conforming to the July 1, 2001 and January 1, 2002 Adjustments
in the above schedule shall be applicable to periods
subsequent to those specified above during which this Article
is in effect. o

(ii) Limitatien. In calculations under paragraph (e),
only fifty (50) percent of the increase in the CPI in any
measurement pericd shall be considered. -

{(iii) If the increase in the CPI from the base month cof
September 2000 to the measurement month of March 2001 exceeds
3% of the September 2000 base index, the measurement pericd
that wills be used for determining the «cost-of-living
adjustment to be effective the following January will be the
12-month period from such base month of September; the
increase in the index that will be taken into account will be
limited to that portion of the increase that is in excess of
3% of such September base index; and the maximum increase in
that portion of the index that may be taken into account will
be 6% of such September base index less the 3% mentioned in
the preceding clause, to which will be added any residual
tenths of points which had been dropped under paragraph (e)
below in calculation of the cost-of-1living adjustment based on
the increase in the CPI from the base month of September 2000
to the measurement month of March 2001.

_ (iv) Any increase in the CPI from the base month of
September 1999 tc the measurement month of September 2000 in
excess of 6% of the September 1999 base index will not be
taken intoc account in the determination of subsequent cost-cf-
living adjustments.

(v) The procedure specified in subparagraphs (iii) and
(iv) will be appllcable to all subsequent perlods during which
this Article is in effect.

(e) Formulg_ . The number of points change in the CPI during a
measurement period, as limited by paragraph (d), will be converted
into cents on the basis of one cent equals 0.3 full points. (By
"0.3 full points"® it is intended that any remainder cf 0.1 point or
0.2 point of change after the conversion shall not be counted.)

-
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The cost-cf-1living allowance in effect on June 30, 2001 will
be adjusted (increased or decreased) effective July 1, 2001 by the
whole number of cents produced by dividing by 0.3 the number of
p01nts (including tenths of points) change, as limited by paragraph
(d), in the CPI during the applicable measurement pericd. Any
residual tenths of a point resulting from such division will be
dropped. The result of such division will be added to the amount
of the cost-cfi-living allowance in effect on June 30, 2001 if the
CPI will have been higher at the end than at the beginning of the
measurement period, and subtracted therefrom only if the index will
have been lower at the end than at the beginning of the measurement
period and then, only, to the extent that the allowance remains at
zero or above. The same procedure will be followed in applying
subsequent adjustments.

, (f) Continuance of the cbst~of—1iving allowance and the
adjustments thereto provided herein 1is dependent wupon the
availability of the official monthly BLS Consumer Price Index (CPI-
W) calculated on the same basis as such Index, except that, if the
Bureau cf Labor Statistics, U.S. Department of Labor should, during
the effective period of this Article, revise or change the methods
or basic data used in calculating such Index in such a way as to
affect the direct comparability of such revised or changed index
with the CPI-W during a measurement period, then that Bureau shall
be requested to-=furnish a conversion factor designed to adjust the
newly revised index to the basis of the CPI-W during such

measurement period.

Section 2 - Pavment of Ceost-cf-lLiving Allowances

(a) The cost-of-living allowance payable toc each employee
effective January 1, 2001 shall be equal to the difference between
(i) the cost-of-living allowance effective on that date pursuant to
Section 1 cf this Part, and (ii) the lesser of (x) the cents per
hour produced by dividing one-quarter of the increase, if any, in
the carriers’ 1999 payment rate for foreign-to-occupation health
benefits under the Plan over such payment rate for- 1998, by the
averadge comp051te straight-time equivalent hours that are subject
to wage increases for the latest year for which statistics are
available, and (y) ocne-half of the cost-cf-living allowance based
on the increase in the CPI frcm the base month cof September 1999 to
the measurement month of March 2000.

(b) ‘The increase in the cost-cf-living allowance effective
July 1, 2001 pursuant to Section 1 of this Part shall be payable to
each employee commencing on that date.

(c) The increase in the cost-of-living allowance effective
January 1, 2002 pursuant to Section 1 of this Part shall be payable
to each employee commencing on that date.

{d) The procedure specified in paragraﬁhs (b} and (c¢) shall

o~ FATTlAareaA sk h vaAacra~t AN AAmrutratriAn AF Fha PN e - R e
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in effect.

(e) The definition of the carrier’s payment rate for any year
for foreign-toc-occupation health benefits under the Plan set forth
in Section 7 of Article I shall apply with respect to any year
covered by this Section. .

/

(f) In making calculations under this Section, fractions cof
a cent shall be rounded to the nearest whole cent, fractions less
than one-half cent shall be dropped, and fractions of one- half cent
or more shall be increased to the nearest full cent.

Section 3 - Application of Cost-of-Living Allowancesg

The cost-of-living allowance provided for by Section 1 of this
Part C will be payable as provided in Secticn 2 of this Part and
will not become part of basic rates of pay. Such allowance shall be
applled as follows:

(a) Hourly Rates - Add the amount of the cost-of-living
allowance to the hourly rate of pay produced by application of
Article I.

(b) Dailv=Rates -~ Determine the equivalent hcourly rate by
dividing the established daily rate by the  number of hours
comprehended by the daily rate. The amcunt of the cost-of-living
allowance multiplied by the number of hours comprehended by the
daily rate shall be added to the daily rate produced by application

of Article I.

{c) Weekly Rates - Determine the equivalent. hourly rate by
dividing the established weekly rate by the number of hours
comprehended by the weekly rate. The amount of the cost-of-living
allowance multiplied by the number of hours comprehended by the
weekly rate shall be added to the weekly rate produced by
appllcatlon of Article I. _

(d) Monthly Rates - Determine the equivalent hourly rate by
dividing the established monthly rate by the number of hours
comprehended by the monthly rate. The amount of the cost-of-living
allowance multiplied by the number of hours comprehended by the
monthly rate shall be added to the monthly rate produced. by
application of Article I.

(e) Minimum Daily Increases - The increase in rates of pay
described in paragraphs (a) through (d), inclusive, shall be not
less than eight times the applicable increase per hour for each
full time day of eight hours, required to be paid for by the rules

agreement. In instances where under the existing rules agreement
e, mnemm A m o vvmalrAaAd Tame Fhar ad Akt heAtnire mar Aaxr Fha 2wmAneAmn~
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shall be determined by the number of hours required to be paid for
by the rules agreement.

(f) Application of Wage Increases - The increase in wages
produced by application of the cost-of-living allowances shall be

applied-in accordance with the wage or working conditions agreement
in effect between each carrier and its employees represented by the
Organlzation signatory hereto. Special allowances not included in
said rates and arbitraries representlng duplicate time payments
will not be increased. ‘

Section'4 - Continuation of Part C

The arrangements set forth in Part C of this Article shall
remain in effect according to the terms thereof until revised by
the parties pursuant to the Railway Labor Act.

ARTICLE IIT - DENTAL BENEFITS

Section 1 - Continuation of Plan

The benefits now provided under the Railroad Employees
National Dental Plan (Dental Plan), modified as provided in Section
2 below, will bexcontinued subject to the provisions of the Railway
Labor Act, as amended.

Section 2 - Benefit Changes

The following changes will be made effective as of January 1,
1999.

(a) The maximum benefit (exclusive of any benefits for
srthodonture) which may be paid with respect to a covered employee
»>r dependent in any calendar year beginning with calendar year 13999
will be 1ncreased from $§1,000 to $1,500.

(b) The 1lifetime aggregate benefits payable for all
>rthodontic treatment rendered to a covered dependent, regardless
>f any interxuption in service, will be increased from $750 to
$1,000.

(c) The exclusion from coverage for implantology (including
synthetic graftlng) services will be deleted and dental implants
and related services will be added to the list of Type C dental
services for which the Plan pays benefits.

(@) Repair of existing dental implants will be added to the
liatr Anf Tvne R dental services for which the Plan pave henefite
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(e) One application of sealants in any calendar year for
dependent children under 14 years of age will be added to the list
of Type A dental services for which the Plan pays benefits.

(£) The Plan will pay 80%, rather than 75%, of covered
expenses for Type B dental services.

(g) The: Plan will establish and maintain an 800 telephone

number that employees and dependents may use to make inquiries
regarding the Plan.

ARTICLE TV - VISION CARE

Saction 1 - Egtablishment and Effective Date

The railroads will establish a Vision Care Plan to provide
specified vision care benefits to employees and their dependents,
to become effective January 1, 1999 and to continue thereafter
subject’ to provisions of the Rallway Labor Act, as amended,
according to the following provisions:

(a) Eligibility and Coverage. Employees and their dependents
will be eligible for coverage under the Plan beginning on the first
day of the calendar month after the employee has completed a year
of service for a participating railroad, but no earlier than the
first day of January 1999. An eligible employee, along with his
eligible dependents, will become covered under the Plan on the
first day of the:calendar month after he or she first renders
compensated service, and will continue to be covered during the
month following each month in which he or she renders compensated
service or receives vacation pay.

(b) Managed Care. Managed vision care networks that meet
standards develcoped by the National Carriers’ Conference Committee
concerning <quality of care, access to providers and cost
effectiveness shall be established wherever feasible. Employees
who live in a gecgraphical area where a managed vision care network
has been established will be enrclled in the nétwork along with
their covered dependents. Employees enrolled in a managed vision
care network will have a point-of-service option allowing them te
choose an out-of-network provider to perform any vision care
service covered by the Plan that they need. The benefits provided
by the Plan when services are performed by in-network providers
will be greater than the benefits provided by the Plan when the

providers, inclhding providere7in geographic areas where a managed
vision care network has not been established. These two sets of
benefits will be as described in the table below.
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One vision 100% of reasonable | 100% of reascnable

examination per 12- and customary and customary

month pericd. charges charges up to a $35
maximum

One set of frames cf | 100% of reasonable | 100% of reasonable

any kinhd per 24- and customary and customary
month pericd charges* charges up to a $35
! ‘ : maximum
One set of two 100% of reasonable 100% of reascnable
lenses 'of any kind, and customary and customary
including contact charges? charges up to the
‘lenses, per 24-month following maximums:
pericd.

up to $25 for
single vision
lenses

up to $40 for
bifocals :

up to $55 for
trifocals

- : up to $80 for
: lenticulars

up tc $210 for
medically necessary
contact lenses

‘up to $105 for
contact lenses that
are.not medically

necessary
Where the employee - | 100% of reasonable [ 100% of reascnable
or dependent and customary and customary
requires only one charges 2/ charges up to a
lens maximum of one-half

of the maximum .
benefit payable for
a set cf two lenses
of the same kind

! Patients who select frames that exceed a wholesale allowance estéblished
under the program may be required to pay part of the cost of the frames selected.

? Patients may be required to pay part of the cost of spectacle lenses or
lens characteristics that are not necessarv for the pvatient’s visual welfare.
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The Vision Care Plan will be administered by the National
Carriers’ Conference Committee, which will bear the same
re5p0n51b111t1es and perform the same functions as it does with
respect to The Railrcad Employees National Dental Plan, including
the development of detailed plan language descrlblng the Plan’s
eligibility, coverage, benefit and other provisions.

ARTICLE V - HEALTE AND WELFARE PLAN

Secﬁion 1 - Continuation of Health and Welfare Plan

The Railroad Employees National Health and Welfare Plan ("the
Plan") modified as provided in this Article with respect to the
employees represented, by the organization and their eligible
dependents, will ke continued subject to the provisions of the
Railway Labor Act, as amended.

Section 2 - Benefit Changes

(a) The Comprehensive Health Care Benefit is amended to
include one routine physical examination (including diagnostic
testing and immuhizations in connection with such examination) each
calendar year for covered employees and their eligible dependents.
Such CHCB benefit shall cover 100% of the Covered Expenses involved
up to $150, and 75% of such Covered Expenses in excess of $150.

(b) Routine childhood (up to age 18) immunizations, including
boosters, for Diphtheria, Pertussis or Tetanus (DPT), 'measles,
mumps, rubella and polioc shall be provided under the CHCB. This
benefit is subject to the applicable deductible and percentage of

covered expenses payable.

(c) 'Existing Plan provisions not specifically amended by this
Section shall continue in effect without change.

{(d) This Section shall become effective on January 1, 1959.

ARTICLE VI - SUPPLEMENTAL SICENESS

The March 29, 1979 Supplemental Sickness Benefit Agreement, as
amended by Article IV of the November 27, 1991 Imposed Agreement
(Sickness Agreement), shall be further amended as provided in this

Article,.

Section 1 - Adijustment of Plan Benefits

{a) The benefits provided under the Plan established pursuant
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.ragraph (b) sc as to restore the same ratio of benefits to rates

' pay as existed for the period July 1, 1991 through December 31,

194 under the terms of that Agreement. Enactment of the agreed-

yon RUIA legislation shall not cause the ratio of benefits to

ites of pay to differ from that which existed for the pericd July
1991 ‘through December 31, 1994.

(b)i Section 4 of the Sickness Agreement shall be revised as

yllows:
Per Hour Per Month

ass I Employees Earning $15.39 or more $2,678 or more
s of 12/31/94) _
ass 1I Employees Earning $12.57 or more $2,187 or more
s of 12/31/94) but less than but less than

' : $15.39 $2,678
ass 1I1 Employees Earning Less thdﬁ $12.57 ~ Less than $2,187
8 of 12/31/94)

Basic _and Maximum Benefit Amount Per Month ‘
assification Basic RUIA Maximum
ass I ) $982 $783 81,765
ass 11 $786 $783 - 81,569
ass III | $617 $783 $1,400

Combined Benefit Limit

Classification Maximum Monthig Amount

Class I ) " $1,893
Class II $1,681
Class 111 $1,500

ction 2 - Purther AdJiustment of Plan Benefits

Effective December 31, 1999, the benefits provided under the
an shall be adjusted so as to restore the same ratio of benefits to
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Section 1

~ The letter agreemént dated December 20, 1933 ‘implementln
Article VII of the November 27, 1991 Imposed Agreement is amended a
provided below effective October 1, 1996:

!

(a) Paragraph 1 of that letter is amended as follows:

(1) The phrase "work listed in paragraphs (a) and (b) below" i
amended to read "work listed in paragraphs (a), (b), and (c) below"

(2) the following provision is added:

"(c) a differential of 25 cents per hour shall be paid t
journeymen electricians with a valid EPA certification who remov
ozone-depleting chemicals from air conditioning systems.

(b) Paragraph 2 of that letter agreement is amended to read a;
follows:

"Journeymen electricians directly engaged in performing
work on energized high voltage alternating current utility
transmission or distribution 1lines shall receive a

- differential of 65 cents per hour for each hour actually
spent performing such work. Such differential shall be
increased to 85 cents per hour for each hour actually spent
performing such work effective January 1, 2000. For the
purposes of this paragraph such high voltage llnes shall
mean those carrying in excess of 2400 volts.

(c}) Paragraph 4 of that letter agreement 1s amended to read a:
fcllows: '

"Communications electronic technicians (or equivalent
maintainers) with a valid FCC license (or equivalent) who
regularly perform repairs and adjustments on electronic
equipment shall receive a differential of 65 cents per hour
for all hours worked. Such differential shall be increased
to 85 cents per hour for all hours worked effective January
1, 2000. This differential shall not be applicable to any
employee (s) assigned to perform any gang type work such as
construction, pole line, tower, and underground cable."

Section 2

This Article 1s not intended to restrict anv of the existinc
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Section 3

On a carrier where a differential in excess of 25 cents per hour
is currently being paid to journeymen electricians for the work
described in Section 1(a) (2) of this Article, the General Chairman
may elect to preserve such existing differential by written
notification to the appropriate carrier official w1th1n thirty (30)
days after the date of this Agreement

ARTICLE VIII - GENERAL PROVISIONS

Section 1 - Court Approval

This Agreement is subject to approval of the courts with
respect to participating carriers in the hands of receivers or

trustees.

Sectien 2 ~ Bffect of this Agreement

(a) The purpose of this Agreement is to fix the general level
of compensation during the period of the Agreement, and to settle
the disputes growing out of the notices dated November 1, 1994 and
served upon the organization signatory hereto by the carriers ‘
listed in BExhibit A on that date, and notices dated ‘on or
subsequent to November 1, 1994, served by the organization upon
such carriers. This Agreement shall be construed as a separate
agreement by and on behalf o©f each of said carriers and their
employees represented by the organization sigmatory hereto, and
shall remain in effect through December 31, 1999 and thereafter
until changed or modified in accordance with the prov151ons of the
Railway Labor Act, as amended..

(b) No party to thls Agreement shall serve, prior to November
1, 1998 (not to become effective before January 1, 2000), any
notice or proposal for the purpose of changing the subject matter
of the provisions of this Agreement or which proposes matters
covered by the proposals of the parties cited in paragraph (a) of
this Section, and any proposals in pending notices relating to such
subject matters are hereby withdrawn. ' '

(c) No party to this Agreement shall serve or progress, prior
to November 1, 1999 (not to become effective before January 1,
2000), any notice or proposal which might properly have been Served
when the last moratorium ended on January 1, 1995.
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FOR THE PARTICIPATING CARRIERS - FOR THE EMPLOYEES REPRESENTED B
LISTED IN EXHIBIT A: THE INTERNATIONAL BROTEERHOOD O
' ELECTRICAL WORKERS:

/ Chairman International Vice Presléent

Mv/ﬁiﬂ(,\/
/&Mzﬁa K/i/

MJJ/
=1
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' September ie, 1596
- #1

r. N. D. Schwitalla
nternational Vice President
nternational Brotherhood of
Electrical Workers

0400 W. Higgins Road, Suite 110
osemont, IL 60018

ear Mr. Schwitalla:

This confirms our understanding with respect to the general wage
ncreases provided for in Article I, Sections 1 and 3, and the
igning bonus provided for in Article I, Section 2, of the Agreement‘
f this date. ™

The carriers will make all reasonable efforts to pay the
etroactive portion of such general wage increases and the signing
onus as soon as possible and no later than sixty (60) days after the
ate of this Agreement, such payments to be made (on a property by
roperty basis) in either two checks (one for the signing bonus and
ne other covering the retroactive portion of the general wage
ncreases) or a single check with the amounts of the signing bonus
nd retroactive wage increase separately identified.

If a carrier finds it impossible to make such payments within™
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September 16, 1956
#2

\

Mr. N.'D. Schwitalla

International Vice President

Internatiocnal Brotherhcod of
Electrical Workers

10400 W. Higgins Road, Suite 110

Rosemont, IL 60018

Dear Mr. Schwitalla:

This refers to the increase in wages provided for in Sections
and 3 of Article I of the Agreement of this date.

It is understood that the retroactive portion of those wag
increases shall be applied only to employees who have an employmen
relationship with a carrier on the date of this Agreement or wh
retired or died subsequent to December 1, 1995.

Please acknowledge your agreement by signing your name in th

space provided below.
7% Zuly,

Robert F. Allen
I agree:

Voo £

N. D. Schwitalla
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September 16, 1996
#3

iIr. N. D. Schwitalla

‘nternational Vice President

‘nternational Brotherhcocod of
Electrical Workers

.0400 W. Higgins Road, Suite 110

losemont, IL 60018

)ear Mr. Schwitalla:

This confirms our understanding with respect to the withdrawal
'y employees of a hospital association railrcad represented by the
)rganization signatory hereto from their hospital association.

1. Employees of a carrier working in any class or craft
-epresented by the organization, and retirees who worked in such a
lass or craft immediately pricr to their retirement and who are
ligible for coverage under The Railroad Employees National Early
etirement Majoxr Medical Benefit Plan. ("ERMA") but who are covered by
. hospital association in lieu of coverage under ERMA pursuant to a
commitment given to the railroad from which the retirees retired by
he hospital association pursuant to Article IV, Part B, Section 3,
f the Mediation Agreement dated December 6, 1578, between railroads
‘epresented by the National Carriers’ Conference Committee {"NCCCv)
nd employees of such railroad represented by the organization, may
ransfer, as a group, from Hospital Association coverage to coverage
nder The Railroad Employees National Health & Welfare Plan {(Plan)
nd- ERMA upon written notice as provided herein, subject to
atisfaction of the terms and conditions set forth in Attachment A
ereto. ' =
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first day of a calendar month and cannot be less than thirty {30)
days after the date such notice is received by the JPC.

4.  The Joint Plan Committee shall see to it that such employees
shall, as of such effective date, be covered under the Plan as
employees of a non-hospital association railrcad. The NCCC shall see
to it that such retirees shall, as of such effective date, be covered
under ERMA as retirees from a non-hospital association-railrecad.

i

5. The Labor Organizations currently offer the, benefits of
Metra Health Group Policy No. 23111 to their members who have retired
from railroad service and their dependents. If, following the

withdrawal from a hospital associaticn, as provided herein, of
employees conly or, where ERMA-eligible retires are covered by the
hospital association, of both employees and ERMA-eligible retirees,
the hospital association terminates coverage that it had been
providing at the time of such withdrawal to other former railrcad
craft employees, coverage under Policy No. 23111.will be cffered to
such cother former railroad craft employees and their dependents.

Please indicate your agreement by signing ycur name in the space

provided below.
- ?-uly Zurs '

Robert F. Allen

I agree:

N. D. Schwitalla
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To effectuate a transfer from hospital association coverage to
overage under The Railroad Employees National Health and Welfare
lan (the "Plan"} and The Railroad Employees Nationhal Early
etirement Major Medical Benefit Plan ("ERMA") pursuant to the side
etter to which this Attachment is appended, the following terms and
onditions must be satisfied:

1. The application to transfer to coverage under the Plan must
e approved by the Joint Plan Committee. :

2. The applidation to transfer to coverage under ERMA must be
pproved by the National Carriers’ Conference Committee.

3. At least ten (10} days prior to the effective date of the
ransfer, the railroad that employs, or had employed at the time of
heir retirement, the employees and retirees to be transferred. to
overage under the Plan and ERMA shall have received from each-active
nployee, and from each furloughed employee drawing protection,
epresented by the labor organization involved written authorization
llowing and instructing the railroad to deduct in substantially
qual installments from two consecutive payroll periods beginning‘
ith the first "payroll period ending after the effective date of
ransfer, as reimbursement to the railroad for transmittals made by
t to the Plan and to ERMA in connection with the transfer of the
nployees and retirees to Plan and ERMA coverage, an amount equal- to
ne quotient of (i} the sum of all of the money to be transmitted by
ne railroad to the Plan as "pickup" contributions for active and
irloughed employees, other than the amount of such contributions
ade in connection with coverage for on-duty injuries, plus all of
ne money transmitted by the railroad to ERMA with respect to
pickup" contributions applicable to ERMA coverage for transferred
stirees, divided by (ii) the number of active employees, and
irloughed employees drawing protection, represented by the labor™
rganization involved who will be transferred from hospital
ssociation to Plan coverage.
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September 16, 1996
#4

Mr. N. D. Schwitalla

International Vice President

International Brotherhood of

Electrical Workers
10400 W. Higgins Road, Suite 110
Rosemont, IL 60018

Dear Mr. Schwitalla:

This will confirm our understanding reached in connection wii
the Agreement of this date. - v -

Signal maintainers in the C&S Department of the Norfolk Southe:
Railway Company represented by the organization and working under tl
agreement between the former Norfolk Southern Railway Company and t}
organization shall receive a differential of $.65 per hour for a:
hours worked. Such differential shall be increased to $.85 cents pe
hour for all hours worked effective January 1, 2000.

Please indicate your agreement by signing your name in the spac

prd#ided below.
7‘\11}1 zurs ,

Robert F. Allen

1 agree:

N. D. Schwitalla
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Attachment to Side Letter # §

ARTICLE I - EMPLOYEE PROTECTIQON
of the September 25, 1964 National Agreement

(reprinted in its entirety)

!

ARTICLE I - EMPLOYEE PROTECTION
Section 1 -

The purpose of this rule is to afford protectjve benefits for employees who are displaced
or deprived of employment as a result of changes in the operations of the carrier due to the
zauses listed in Section 2 hereof, and, subject to the provisions of this Agreement, the carrier
1as and may exercise the right to introduce technological and operational changes except where
such changes are clearly barred by existing rules or agreements.

Any job protection agreement which is now in effect on a particular railroad which is
jeemed by the authorized employee representatives to be more favorable than this Article with
espect to a transaction such as those referred to in Section 2 hereof, may be preserved as to
such transaction by the representatives so notifying the carrier within thirty days from the date ‘
>f receipt of notice of such transaction, and the pI‘OVlSlO!lS of this Article will not apply with
€spect to such transaction.

~ None of the provisions of this Article shall apply to any transactions subject to approval
»y the Interstate Commerce Commission, if the approval order of the Commission contains equal
r more favorable employee protection provisions, or to any transactions covered by the
Mashington Job Protection“Agreement.

Section 2 -

The protective benefits of the Washington Job Protection Agreement of May, 1936, shall
»e applicable, as more specifically outlined below, with respect to employees who are deprived
»f employment or placed in a worse position with respect to compensation and rules governing
vorking conditions as a result of any of thé following changes in the operations of this individual
:arrier: ‘
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operation, servicing or repairing of Wthh 18 10 be performed by the lessor «
seller; :

e. Volunﬁary or involuntary discontinuance of contracts;
f. Technological changes; and,

g Trade-in or repurchase of equipment or unit exchange,

Section 3 -

An employee shall ot be regarded as deprived of employment or placed in a worse positio
with respect to his compensation and rules governing working conditions in case of hi
rcs1gnatlon death, retirement, dismissal for cause in accordance with existing agreements <
failure to work due to disability or discipline, or failure to obtain a position available to him i
the exercise of his seniority rights in accordance with existing rules or agreements, or reductior
in forces due to seasonal requirements, the layoff of temporary employees or a decline in
carrier’s business, or for any other reason not covered by Section 2 hereof. In any dispute ove
whether an employee is deprived of employment or placed in a worse position with respect t
his compensation and rules governing working conditions due to causes listed in Section 2 herec
or whether it is due to the causes listed in Section 3 hereof, the burden of proof shall be on th

carrier. - -

Secﬁond-

The carrier shall give at least sixty (60) days (ninety (90) days in cases that will requir
~ a change of employee’s residence) written notice of the abolition of jobs as a result of change
in operations for any of the reasons set forth in Section 2 hereof, by posting a notice on bulleti
boards convenient to the interested employees and by sending certified mail notice to the Gener:
Chairmen of such interested employees. Such notice shall contain a full and adequate statemer
of the proposed changes in operations, including an estimate of the number of employees of eac
class affected by the imtended changes, and a full disclosure of all facts and circumstance
bearing on the proposed discontinuance of positions. The date and place of a conferenc
between representatives of the carrier and the General Chairman or his representative, at hi
option, to discuss the manner in which and the extent to which employees may be affected b
the changes involved, shall be agreed upon within ten (10) days after the receipt of said notice
and conference shall commence within thirty (30) days from the date of such notice.
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xction 5 -

Any employee who is continued in service, but who is placed, as a result of a change in ‘
serations for any of the reasons set forth in Section 2 hereof, in a worse position with respect
compensation and rules governing working conditions, shall be accorded the benefits set forth
Section 6(a), (b) and (c) of the Washington Job Protection Agreement of May, 1936, reading

follows:

Section 6(a) No employee of any of the carriers involved in a particular
coordination 'who is continued in service shall, for a period not exceeding five
years following the effective date of such coordination, be placed, as a result of
such' coordination, in a worse position with respect to compensation and rules
governing working conditions than he occupied at the time of such coordination
so long as he is unable in the normal exercise of his seniority rights under
existing agreements, rules and practices to obtain a position producing
compensation equal to or exceeding the compensation of the position held by him
at the time of the particular coordination, except, however, that if he fails to
exercise his seniority rights to secure another available position, which does not
require a change in residence, to which he is entitled under the working
agreement and which carries a rate of pay and' compcnsanon exceeding those of
the position” which he elects to retain, be shall thereafter be treated for the
purposed of this section as occupying the position which he elects to decline.

(b) The-protection afforded by the foregoing paragraph shall be made ‘
effective whenever appropriate through what is hereby designated as a
" "displacement allowance” 'which shall be determined in each instance in the
manner hereinafter descnbed Any employee entitled to such an allowance is
hereinafter referred to as a "displaced” employee.

_ (c) Each displacement allowance shall be a monthly allowance determined
by computing the total compensation received by the employee and his total time
paid for during the last twelve (12) months in which he performed service
immediately preceding the date of his displacement (such rwelve (12) months
being hereinafter referred to as the "test period") and by dividing separately the
total compensation and the total time paid for by twelve, thereby producing the
average monthly compensation and average monthly time paid for, which shall
be the minimum amounts used to guarantee the dxsplaced employee, and if his
compensation in his current position is less in any month in which he performs
work than the aforesaid average compensation he shall be paid the difference, less
compensation for any time lost on account of voluntary absences to the extent that
he is not available for service equivalent to his average monthly time during the
test period, but he shall be compensated in addition thereto at the rate of the
position filled for any time worked in excess of the average monthly time paid for

P, TR, SRR DU O U U, . |
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Any employee who is deprived of employment as a result of a change in ope:
any of the reasons set forth in Section 2 hereof shall be accorded a monthly dismissal
in accordance with the terms and conditions set forth in Section 7(a) through
Washington Job Protection Agreement of May, 1936, reading as follows:

Section 7(a). Any employee of any of the carriers participating ir
particular coordination who is deprived of employment as a result of s
coordinationt shall be accorded an allowance (hereinafter termed a coordinati
allowance), based on length of service, which (except in the case of an employ
with less than one year of service) shall be a monthly allowance equivalent
each instance to sixty per cent (60%) of the average monthly compensation of
employee in question during the last twelve months of his employment in whi
he earned compensation prior to the date he is first deprived of employment
a result of the coordination. This coordination allowance will be made to ea
eligible employee while unemployed by his home road or in the coordinat
operation during a period beginning at the date he is first deprived of employme
as a result of the coordination and extending in each instance for a length of tir
determined and limited by the following schedule: "

Length of Service Period of Pavment
1 yr. and less than 2 yrs. 6 months
2yrs.-" " " 3 " 12

3yrs. " " " 5 ° 18

Syrs. " " " 10 " 36 T

10yrs. " " " 15 ° 48 "

15 yrs. and over 60 "

In the case of an employee with less than one year of service, the to
coordination allowance shall be a Jump sum payment in an amount, equivalent
sixty {60) days pay at the straight time daily rate of the last position held by hi
at the time he is deprived of employment as a result of the coordination.

(b) For the purposes of this agreement the length of service of t
employee shall be determined from the date he last acquired an employment stat
with the employing carrier and he shall be given credit for one month’s servi
for each month in which he performed any service (in any capacity whatsoeve
and twelve such months shall be credited as one year’s service. The employme
status of an employee shall not be interrupted by furlough in instances where t
employee has a right to and does return to service when called. In determini
length of service of an employee acting as an officer or other offic
representative of an employee organization he will be given credit for performi
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(c) An employee shall be regarded as deprived of his employment and
entitled to a coordination allowance in the following cases:

1. When the position which he holds on his home road
is abolished as result of coordination and he is
unable to obtain by the exercise of his seniority
rights another position on his home road or a
position in the coordinated operation, or

i 2. ' When the position he holds on his home road is not
abolished but he loses that position as a result of the
exercise of seniority rights by an employee whose
position is abolished as a result of said
coordination, or by other employees, brought about
as a proximate consequence of the coordination, -and
if he is unable by the exercise of his seniority rights
to secure another position on his home road or a
position in the coordinated operation. |

(d) An employee shall not be regarded as deprived of employment in case
of his resignation, death, retirement on pension or on account of age or disability
in accordance with the current rules and practices applicable to employees
generally, dismissal for justifiable cause in accordance with the rules, or
furloughed because of reduction in forces due to seasonal requirements of the
service; nor shall any employee be regarded as deprived of employment as the
result of a particular coordination who is not deprived of his employment within
three years from the effective date of said coordination.

(¢) Each employee receiving a coordination allowance shall keep the
employer informed of his address and the name and ade'ess of any other person
by whom he may be regularly employed.

(f) The coordination allowance shall be paid to the regularly assigned
incumbent of the position abolished. If the position of an employee is abolished
while he is absent from service, he will be entitled to the coordination allowance
when he is available for service. The employee temporarily filling said position
at the time it was abolished will be given a coordination allowance on the basis
of said position until the regular employee is available for service and thereafter
shall revert to his previous status and will be given a coordmauon allowance

accordingly if any is due.
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(g) An employee receiving a coordination allowance shall be subject to call
to return to service after being notified in accordance with the working
agreement, and such employee may be required to return to the service of the
employing carrier for other reasonably comparable employment for which he is
physically and mentally qualified and which does not require a change in his place
of residence, if his return does not infringe upon the employment nghts of other
employees under the working agreement.

(h) If an employee who is receiving a coordination allowance returns to
service the coordination allowance shall cease while he is so reemployed and the
period of time during which he is so reemployed shall be deducted from the total
period for which he is entitled to receive a coordination allowance. During the
time of such reemployment however he shall be entitled to protection in
accordance with the provisions of Section 6.

(i) If an employee who is recewmg a coordmanon allowance obtains
railroad employment (other than with his home road or in the coordinated
operation) his coordination allowance shall be reduced to the extent that the sum
total of his earnings in such employment and his allowance exceeds the amount
upon which his coordination allowance is based; provided that this shall not apply
to employees with less than one year’s service.

(j) A coordination allowance shall cease prior to the expiration of its
prescribed period in the event of:

1. Failure without good cause to return to service in
accordance with working agreement after being notified of
position for which he is eligible and as prov1ded in
paragraphs (g) and (h).

2. Resignation.

3. Death.

4. Retirement on pension or on account of age or disability in
accordance with the current rules and practices applicable
to employees generally.

5. Dismissal for justifiable cause.

Section 7 -

Any employee eligible to receive a monthly dismissal allowance under Section 6 hereo!
may, at his option at the time he becomes eligible, resign and (in lieu of all other benefits anc
protections provided in this agreement) accept in a lump sum a separation allowance determinec
in accordance with the provisions of Section 9 of the Washington Job Protection Agreement of
May, 1936, reading as follows:
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Section 9. Any employee eligible to receive a coordination allowance
under section 7 hereof may, at his option at the time of coordination, resign and
(in lieu of all other benefits and protections provided in this agreement) accept in
a lump sum a separation allowance determined in accordance with the following

schedule:
Length of Service _ Separation Allowance
; 1 year and less than 2 y 3 months’ pay
. 2 years " n n 3 n p 6 n "
3 n n L] n 5 " 9 n n
5 n n n n 10 n 12 n n
" """ 15 * 12 " "
15 years and over 12 " "

In the case of employees with less than one year’s service, five days’ pay, at the
rate of the position last occupied, for each month in which they performed service
will be paid as the Jump sum. ‘

(3)  Length of sefvice shall be compted as provided in
' Section 7.

()  One month’s pay shall be computed by multiplying
by 30 the daily rate of pay received by the
employee in the position last occupied prior to time
of coordination.

Section 8 -

Any employee affected by a change in operations for any of the reasons set forth in
Section 2 hereof shall not be deprived of benefits attaching to his previous employment, such
1s free transportation, pensions, hospitalization, relief, etc., under the same conditions and so
ong as such benefits continue to be accorded to other employees of the carrier, in active service
r on furlough as the case may be, to the extent that such benefits can be so maintained under
yresent authority of law or corporate action or through future authorization which may obtained.

section 9 -

Any employee who is retained in the service of the carrier, or who is later restored to
ervice after being eligible to receive a monthly dismissal allowance, who is required to change
he point of his employment as a result of a change in the carrier’s operations for any of the
easons set forth in Section 2 hereof, and is, therefore, required to move his place of residence,
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Section 10(z). Any empioyee who is retained in the service of any carrier
involved in a particular coordination (or who is later restored to service from the
group of employees entitled to receive a coordination allowance) who is required
to change the point of his employment as result of such coordination and is
therefore required to move his place of residence, shall be reimbursed for all
expenses of moving his household and other personal effects and for the traveling
expenses of himself and members of his family, including living expenses for
hirfise]f and his family and his own actual wage loss during the time necessary for
such transfer, and for a reasonable time thereafter, (not to exceed two working
days), used i in securing a place of residence in his new location. The exact extent
of the responsibility of the carrier under this provision and the ways and means
of transportation shall be agreed upon in advance between the carrier responsible
and the organization of the employee affected. No claim for expenses under this
Section shall be allowed unless they are incurred within three years from the date
of coordination and the claim must be submitted w1thm ninety (90) days after the
expenses are incurred.

(b) If any such employee is furloughed within three years after changing
his point of employment as-a result of coordination and elects to move his place
of residence back to his original point of employment, the carrier shall assume
the expense of moving his household and other personal effects under the
conditions imposed in paragraph (a) of this section.

(c) Except to the extent provided in paragraph (b) changes in place of
residence subsequent to the initial changes caused by coordination and which
grow out of the normal exercise of seniority in accordance with working
agreements are not comprehended within the provisions of this section.

«ction 10 -

Any employee who is retained in the service of the carrier, or who is later restoy
rvice after being eligible to receive a2 monthly dismissal allowance, who is required to cl
2 point of his employment as a result of a change in the carrier’s operations for any «
asons set forth in Section 2 hereof, and is, therefore, required to move his place of resid
all be accorded the protective benefits set forth in Section 11 of the Washington Job Prot
mreement of May, 1936, reading as follows:

Section 11(a). The following provisions shall apply, to the extent they are
applicable in each instance, to any employee who is retained in the service of any
of the carriers involved in a particular coordination (or who is later restored to
such service from the group of employees entitled to receive a coordination
allowance) who is required to change the point of his employment as a result of
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1. If the employee owns his own home in the locality from
which he is required to move, he shall at his option be
reimbursed by his employing carrier for any loss suffered
in the sale of his home for less than its fair value. In each
case the fair value of the home in question shall be
determined as of a date sufficienly prior to the
coordination to be unaffected thereby. The employing
carrier shall in each instance be afforded an opportunity to
purchase the home at such fair value before it is sold by

i the employee to any other party.

2. If the employee is under a contract to purchase his home,
the employing carrier shall protect him against loss to the
extent of the fair value of any equity he may have in the
home and in addition shall relieve him from any further
obligations under his contract.

3. If the employee holds an unexpired lease of a dwelling
occupied by him as his home, the employing carrier shall
protect him from all loss and cost in securing the
cancellation of his said lease.

(b) Changes in place of residence subsequent to the initial change caused
by coordination and which grow out of the normal exercise of semiority in
accordance with working agn:ements are not comprehended within the provisions

of this Section.

(c) No claim for loss shall be paid under the provisions of this section
which is not presented within three years after the effective date of the
coordination.

P U I T SIS SUNRIPIUIPP ORI SO [UUIRY I TUNE RO LU PRpi
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p:irry incurring them, including the salary of the appraiser selected by such pﬁrty.

Section 11 -

When positions are abolished as a result of changes in the carrier’s operations for.any
of the reasons set forth in Section 2 hereof, and all or part of the work of the abolished positions
is transferred to another location or locations, the selection and assignment of forces to perform
the work in question shall be provided for by agreement of the General Chairman of the craft
or crafts involved and the carrier establishing provisions appropriate for application in the
particular case; provided however, that under the terms of the agreement sufficient employees
will be required to accept employment within their classification so as to insure a force adequate
to meet the carrier’s requirements. In the event of failure to reach such agreement, the dispute
may be submitted by either party for settlement as hereimafter provided.

’

Section 12 -

Any dispute with respect to the interpretation or application of the foregoing provisions
of Sections 1 through 11 of this Article (except as defined in Section 10) with respect to job
protection; including disputes as to whether a change in the carrier’s operations is caused by one
-of the reasons set forth in Section 2 hereof, or is due to causes set forth in Section 3 hereof, and
disputes as to the protective benefits to which an employee or employees may be entitled, need
not be progressed in the "usual manner” but can be handled directly with the highest designated
carrier officer. If such a dispute is not settled in direct negotiations, it shall be handled in
accordance with the provisions of Section 3 of the Railway Labor Act, as amended.

- 10 -
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September 16, 1936
#5

N. D. Schwitalla

arnational Vice President
arnational Brotherhood of
lectrical Workers

J0 W. Higgins Road, Suite 110
:mont, IL 60018

rVMr. Schwitalla:

This will confirm our understanding reached in connection with
Agreement of this date to implement the recommendations of
sidential Emergency Board No. 230.

The parties agree that Article I of the September 25, 1964
sement (as attached hereto) applies to shopcraft employees on
rail. Naturally, Conrail has the right to exclude shopcraft
loyees from the protective program it intreduced. Shopcraft
loyees may not pyramid protective benefits provided by Conrail on
protection afforded by the aforementloned Article I. r

Disputes arising under such Article I need not be progressed in
_wusual manner" but can be handled directly with the highest
lgnated carrier cfficer. If such a dispute is not settled in
act negotiations, it shall be handled in accordance with the
risions of Section 3 of the Railway Labor Act, as amended.

Conrail and the organization will commence negotiations with
>ect to their differences regarding the application of the
racraft assignment rules governing electricians. If the parties
L to reach an agreement, the matter shall be submitted to binding -
itration.

Please indicate your agreement by 51gn1ng your name in the space

. R
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Mr. N. D. Schwitalla

International Vice President

International Brotherhood of
Electrical Workers '

10400 W. Higgins Road, Suite 110

Rosemont, IL 60018

Dear Mr. Schwitalla:

This will confirm our understanding reached in connection w:
the Agreement of this date. : '

The parties shall meet nationally at a mutually agreed upon d:
to discuss matters related to enhanced employment opportunities
employees represented by the organization who may be deprived
employment with a carrier as a result of a transaction authori:
under 49 U.S.C. §10901 (or any successor provision) as to which lat
protective conditions have not been imposed by any government

authority. -

Please indicate your agreement by signing your name in the St

provided below.
?ﬂly gurs :

bert F. Allen

I agree:

Dzrias O L pBoril 24,

N. D. Schwitalla
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September 16, 19356
#7

Mr. N. D. Schwitalla

International Vice President .

International Brotherhocd of '
Blectrical Workers

10400 W. Higgins Road, Suite 110

Rosemont, IL 60018

Deaf Mr. Schwitalla;

In regard to ocur Agreement of this date in settlement of our
respective Section 6 Notices of November 1954, this will confirm our
inderstanding on the issue c¢f subcontracting.

Pursuant to your Tequest, the National Carriers’ Conference
"ommittee will meet with your designated representative(s) on an on-
joing basis for the purpose of finding new ways to enhance
spportunities for performing electrician’s work within the rail
industry in lieu of subcontracting such work to non-railroad vendors
and/or suppliers. ‘

The carriers signatery to this Agreement recognize that as a
cesult of recent mergers and other activities within the rail
industry, it makes sense to review current subcontracting practices
ind policies and to work with their employees in discussing new and
nutually satisfactory apprecaches to this issue.

Conferences to begin such discussions will commence no later
:han January 15, 1987. Such meetings will be held no less than once
avery three (3) months thereafter unless otherwise agreed.

_If this reflects our understanding, please indicate your
:oncurrence in the space provided below. .

‘7\':13/ Zurs .

Rocbert F. Allen

agree:

Do D olside?t,.

ﬁ Qrhwitallia
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oepLemper Lo, 1996

#8

Mr. N. D. Schwitalla

International ‘Vice President

Internatiocnal Brotherhood of
Electrical Workers

10400 W. Higgins Road, Suite 110

Rosemont, IL 60018

Dear Mr. Schwitalla:

This will confirm our understanding with respect to the subjec
of shift premiums. .

1. Upon request of the organization, the parties shall mee

nationally for the purpose of forming a Study Committee -on thi
matter. )

2. The Study Committee shall consist of three partisan member
representing the carriers and three partisan members representing th
organization. The parties shall assume the compensation and expense
of their respective partisan members. , '

3. The Study Committee shall meet promptly after its formatio
to establish its operating procedures and periodically thereafter.

4. The Study Committee shall comprehensively review th
pertinent facts and issues and attempt to develop joint voluntar
recommendations to the parties with regard to the propriety of shif
premiums in the future.

Please indicate your agreement by signing your name in the spac

provided below.
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September 16, 1996
#9

N. D. Schwitalla
-ernational Vice President
-ernaticnal Brotherhood of
2lectrical Workers
100 W. Higgins Road, Suite 110
semont, IL 60018

ar Mr. Schwitalla:

This confirms our understanding with respect to the Agreement of
Ls date.

The parties exchanged variocus proposals and drafts antecedent to
>ption cf the various Articles that appear in this Agreement. It
our mutual understanding that none of such antecedent proposals
j drafts will be used by any party for any purpose and that the
svisions of this Agreement will be interpreted and applied as‘
>ugh sugh proposals and drafts had not been used or exchanged in
> negotiation.

Please acknowledge your agreement by signing your name in the

ice provided below.
:%;;ggvery zgly,

Robert F. Allen

igree:

N. D. Schwitalla
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RAILROADS REPRESENTED BY THE NATIONAL CARRIERS’' CONFERENCE

COMMITTEE IN CONNECTION WITH NOTICES DATED NOVEMBER 1, 1994 OF DES]
TO REVISE AND SUPPLEMENT EXISTING AGREEMENTS IN ACCORDANCE THEREWI1
SERVED BY AND ON BEHALF OF SUCH CARRIERS UPON THE INTERNATIOM
BROTHERHOOD OF ELECTRICAL WORKERS, AND NOTICES DATED ON OR SUBSEQUE
TO NOVEMBER 1, 1594 AND SERVED ON SUCH CARRIERS BY THE GENEF
CHAIRMEN, OR OTHER RECOGNIZED REPRESENTATIVES, OF THE INTERNATIOK
BROTHERHOOD OF ELECTRICAL WORKERS FOR CONCURRENT HANDLING THEREWIT

Subject to indicated footnotes, this authorization is co-.
extensive with notices filed and with provisions of current
schedule agreements applicable to employees represented by
the International Brotherhood of Electrical Workers.

Alameda Belt Line

Atchison, Topeka and Santa Fe Railway Company

Bangor and Arocstook Railrocad Company - 1

The Belt Railway Company of Chicago - 1

Burlington Northerm Railroad Company

Chicago and North Western Railway Company

Consoclidated Rail Corpcration

CSX Transportaticn, Inc.
The Baltimore and Ohic Chicago Terminal R.R. Co.
The Baltimore and Ohic Railrcad Company (former)
The Chesapeake and OChic Railway Company (former)
Clinchfield Railroad (former)
Loouisville and Nashville Railrocad Company (former)
Pere Marquette Railway Company (former)
Seaboard Coast Line Railrcad Company (former)
Western Maryland Railway Company (former)

Galveston, Houston & Henderson Railway

Houston Belt and Terminal Railway Company

Tha ¥arnazsa Oditvr Crntheoyn RPatlwavy CAmmany:
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Case No. A-13160

ARBITRATED AGREEMENT

THIS ARBITRATED AGREEMENT, effective November 5, 2004
pursuant to the Award of Arbitration Board No. 582, by and between the
participating carriers listed in Exhibit A attached hereto and represented by
the National Carriers' Conference Committee, and the employees shown
thereon and represented by the International Brotherhood of Electrical

Workers, witnesseth: .

IT IS HEREBY AGREED:

ARTICLE I - WAGES

Section 1 - First General Wage Increase

[}

On June 30, 2002, all hourly, daily, weekly, and monthly rates of pay in
effect on the preceding day for employees covered by this Agreement shall
be increased in the amount of two-and-one-half (2-1/2) percent-applied so as
to give effect to this increase in pay irrespective of the method of payment.
The increase provided for in this Section 1 shall be applied as follows:

(a) Hourly Rates -

Add 2-1/2 percent to the existing hourly rates of pay.
(b) Daily Rates -
Add 2-172 percent to the existing daily rates of pay.

(¢) Weekly Rates -

Add 2-1/2 percent to the existing weekly rates of pay.
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(d) Monthly Rates -

Add 2-1/2 percent to the existing monthly rates of pay,

(e) Disposition of Fractions -

Rates of pay resulting from application of paragraphs (a) to (d),
inclusive, above which end in fractions of a cent shall be rounded
to the nearest whole cent, fractions less than one-half cent shall
be dropped, and fractions of one-half cent or more shall be

increased to the nearest full cent.

(f)  Application of Wage Increase -

The increase in wages provided for in this Section 1 shall be
applied in accordance with the, K wage or working conditions
agreement in effect between each carrier and the labor
organization party hereto. Special allowances not included in
fixed hourly, daily, weekly or monthly rates of pay for all
services rendered, and arbitraries representing duplicate time
payments, will not be increased. Overtime hours will be
computed in accordance with individual schedules for all

overtime hours paid for.

Section 2 - Second General Wage Increase

Effective July 1, 2002, all hourly, daily, weekly and monthly rates of
pay in effect on June 30, 2002 for employees covered by this Agreement
shall be increased by three-and-one-half (3-1/2) percent applied in the same
manner as provided for in Section 1 hereof and applied so as to give effect to
this increase irrespective of the method of payment.

Section 3 - Third General Wage Increase

ey it b 1 - ANNA 11 1 1 1 "1
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pay in effect on June 30, 2003 for employees covered by this Agreement
shall be increased in the amount of three (3) percent applied in the same
mariner as provided for in Section 1 hereof and applied so as to give effect to
this increase irrespective of the method of payment.

Section 4 - Fourth General Wage Increase

Effective July 1, 2004, all hourly, daily, weekly and monthly rates of
pay in effect on June 30, 2004 for employees covered by this Agreement
shall be increased in the amount of three-and-one-quarter (3-1/4) percent
applied in the same manner as provided for in Section 1 hereof and applied so
as to give effect to this increase irrespective of the method of payment

ARTICLE II - OPTIONAL ALTERNATIVE COMPENSATION
PROGRAM |

Section 1

A carrier, at its discretion, may offer employees alternative
compensation arrangements in lieu of the general wage increases provided in
Article I (in whole or part). Such arrangements may include, for example,
stock options, stock grants (including restricted stock), bonus programs based
on carrier performance, and 401(k) plans.

Section 2

(a) The following conditions shall govern implementation of
alternative compensation arrangements pursuant to this Article:

(1) Carrier shall notify the appropriate organization
representative(s) regarding its proposed alternative compensation
arrangement(s). The parties shall meet promptly on such proposal and
use their best efforts to reach agreement on implementation;
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(2) The proposed arrangement(s) may be implemented only by
mutual agreement of the carrier ,and the appropriate organization
representative(s);

(3)  The proposed arrangement(s) must be made available to the
smallest employee grouping that can be reasonably administered.

(b) Nothing herein shall be construed to bar the parties from reacﬁing

mutual agreement on different terms or conditions pertaining to
implementation of this Article.

ARTICLE III - COST-OF-LIVING PAYMENTS

Part A - Cost-of-Living Payments Under Article 11, Part C of Agreement
dated September 16, 1996

On October 1, 2001, twenty-seven (27) cents-per hour of the cost-of-
living allowance payable pursuant to Article II, Part C of the Agreement
dated S eptember 16, 1996 (“Article I, Part C”) shall be rolled in to basic
rates of pay. Article II, Part C shall be eliminated effective June 30, 2002.
Cost-of-living allowance payments made to employees for periods on or
before June 30, 2002 shall be retained. Any cost-of-living allowance
payments made to employees for periods on and after July 1, 2002 shall be
recovered from any retroactive wage increase payments made under Article 1.

Part B - Cost of Living Allowance and Adjustments Thereto After
January 1, 2005

Section 1 - Cost-of-Living Allowance and Effective Dates of Adjustments

(a) A cost of living allowance shall be payable in the manner set
forth in and subject to the provisions of this Part, on the basis of the
"Consumer Price Index for Urban Wage Earners and Clerical Workers
(Revised Series) (CPI-W)" (1967=100), U.S. Index, all items - unadjusted, as
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hereinafter referred to as the CPI. The first such cost-of-living allowance
shall be payable effective July 1, 2005 based, subject to paragraph (b), on the
CPI for March 2005 as compared with the CPI for September 2004. Such
allowance, and further cost-of-living adjustments thereto which shall become
effective as described below, shall be based on the change in the CPI during
the respective measurement periods shown in the following table, subject to
the exception provided in paragraph (b)(iii), according to the formula set

forth in paragraph (c).

Measurement Periods

Base Month Measurement Month Effective Date
of Adjustment

September 2004 March 2005 July 1, 2005

March 2005 September 2005 January 1, 2006

Measurement Periods and Effective Dates conforming to the above schedule
shall be applicable to periods subsequent to those specified above during
which this Article is in effect, ‘

(b)(i) Cap. In calculations under paragraph (c), the maximum increase
in the CPI that shall be taken into account shall be as follows:

Effective Date Maximum CPI Increase That
of Adjustment May Be Taken Into Account
July 1, 2005 3% of September 2004 CPI
January 1, 2006 6% of September 2004 CPI,

less the increase from September
2004 to March 2005
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Effective Dates of Adjustment and Maximum CPI Increases conforming to
the above schedule shall be applicable to periods subsequent to those
specified above during which this Article is in effect.

(i1) Limitation. In calculations under paragraph (c), ‘only fifty (50)
percent of the increase in the CPI in any measurement period shall be
considered.

(1ii) If the increase in the CPI from the base month of September 2004
to the measurement month of March 2005 exceeds 3% of the September 2004
base index, the measurement period that will be used for determining the
cost-of-living adjustment to be effective the following January will be the 12-
month period from such base month of September; the increase in the index
that will be taken into account will be limited to that portion of the increase
that is in excess of 3% of such September base index; and the maximum
increase in that portion of the index that may be taken into account will be
6% of such September base index less the 3% mentioned in the preceding
clause, to which will be added any residual tenths of points which had been
dropped under paragraph (c) below in calculation of the cost- -of-living
adjustment which shall have become effective July 1, 2005 durmg such
measurement period.

(iv) Any increase in the CPI from the base month of September 2004
to the measurement month of September 2005 in excess of 6% of the
September 2004 base index will not be taken into account in the
determination of subsequent cost-of-living adjustments.

(v) The procedure specified in subparagraphs (iii) and (iv) will be
applicable to all subsequent periods during which this Article is in effect.

(c) Formula. The number of points change in the CPl during a
measurement period, as limited by paragraph (b), will be converted into cents
on the basis of one cent equals 0.3 full points. (By "0.3 full points" itis
intended that any remainder of 0.1 point or 0.2 point of change after the
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- The cost-of-living allowance effective January 1, 2006 shall be the
whole number of cents produced by dividing by 0.3 the number of points
(including tenths of points) change, as limited by paragraph (b), in the CPI
during the applicable measurement period. Any residual tenths of a poirit
resulting from such division will be dropped. The result of such division will
be added to the amount of the cost-of-living allowance in effect on December
31, 2005 if the CPI will have been higher at the end than at the beginning of
the measurement period, and subtracted therefrom only if the index will have
been lower at the end than at the beginning of the measurement period, but in
no event shall basic rates of pay be reduced below the levels in effect on June
30, 2005. If the result of such division requires a subtraction from basic rates
of pay in effect on December 31, 2005, the employee cost-sharing
contribution amount in effect on that date pursuant to Article IV, Part B,
Section 1(e) of this Agreement shall be adjusted effective January 1, 2006 as
appropriate to reflect such subtraction. The same procedure will be followed
in applying subsequent adjustments. '

(d) Continuance of the cost-of-living allowance and the adjustments
thereto provided herein is dependent upon the availability of the official
monthly BLS Consumer Price Index (CPI-W) calculated on the same basis as
such Index, except that, if the Bureau of Labor Statistics, U.S. Department of
Labor should, during the effective period of this Article, revise or change the
methods or basic data used in calculating such Index in such a way as to
affect the direct comparability of such revised or changed index with the CPI-
W during a measurement period, then that Bureau shall be requested to
furnish a conversion factor designed to adjust the newly revised index to the
basis of the CPI-W during such measurement period.

Section 2 - Payment of Cost-of-Living Allowances

(a) The cost-of-living allowance that becomes effective July 1, 2005
pursuant to Section 1 of this Part shall be rolled in to basic rates of pay on

that date.
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(b) The increase in the cost-of-liying allowance effective January 1,
2006 pursuant to Section 1 of this Part shall be rolled in to basic rates of pay
on that date.

(c) The increase in the cost-of-living allowance effective July 1,
2006 pursuant to Section 1 of this Part shall be rolled in to basic rates of pay
on that date.

(d) The procedure specified in paragraphs (b) and (c) shall be
followed with respect to computation of the cost-of-living allowances
payable in subsequent years during which this Article is in effect.

Section 3 - Application of Cost-of-Living Allowances

The cost-of-living allowance provided for by Section 1 of this Part B
will be payable as provided in Section 2 of this Part and will be applied as

follows: :

(a) Hourly Rates - Add the amount of the cost-of-living allowance to
the hourly rate of pay produced by application of Article I.

(b) Daily Rates - Determine the equivalent hourly rate by dividing the
established daily rate by the number of hours comprehended by the daily rate.
The amount of the cost-of-living allowance multiplied by the number of
hours comprehended by the daily rate shall be added to the daily rate
produced by application of Article I.

(c) Weekly Rates - Determine the equivalent hourly rate by dividing
the established weekly rate by the number of hours comprehended by the
weekly rate. The amount of the cost-of-living allowance multiplied by the
number of hours comprehended by the weekly rate shall be added to the
weekly rate produced by application of Article 1.

(d) Monthly Rates - Determine the equivalent hourly rate by dividing
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the established monthly rate by the number of hours comprehended by the
monthly rate. The amount of the cost-of-living allowance multiplied by the
number of hours comprehended by the monthly rate shall be added to the
monthly rate produced by application of Article I,

(e) Minimum Daily Increases - The increase in rates of pay described
in paragraphs (a) through (d), inclusive, shall be not less than eight times the
applicable increase per hour for each full time day of eight hours, required to
be paid for by the rules agreement. I n instances w here under the existing
rules agreement an employee is worked less than eight hours per day, the
increase shall be determined by the number of hours required to be paid for

by the rules agreement.

(1) Application of Wage Increases - The increase in wages produced by
application of the cost-of-living allowances shall be applied in accordance
with the wage or working conditions agreement in effect between each carrier
and its employees represented by the Organization signatory hereto. Special
allowances not included in said rates and arbitraries r epresenting’ duplicate
time payments will not be increased.

Section 4 - Continuation of Part B

The arrangements set forth in Part B of this Article shall remain in
effect according to the terms thereof until revised by the parties pursuant to
the Railway Labor Act.

ARTICLE IV - HEALTH AND WELFARE

Part A - Plan Changes

Section 1 - Continuation of Health and Welfare Plan

The Railroad Employees National Health and Welfare Plan (“the
Plan”), modified as provided in this Article with respect to employees
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represented by the organization and their eligible dependents, will be
continued subject to the provisions of the Railway Labor Act.

Section 2 - Plan Benefit Changes

(a) In addition to the Plan’s existing coverage for speech therapy, such
therapy will be a Covered Health S ervice under the CHCB and the Plan’s
Managed Medical Care Program (“MMCP”), when given to children under
three years of age as partof a treatment for infantile autism, development
delay, cerebral palsy, hearing impairment, or major congenital anomalies that

affect speech.

(b) Phenylketonurial blood tests (“PKU”) will be a Covered Health
Service under the MMCP and the CHCB when given to infants under the age
of one in a hospital or on an out-patient basis.

(¢) The MMCP will continue to require a co-payment with respect to
the first office visit by a participant or beneficiary to her obstetrician or
gynecologist for treatment of a pregnancy but will not require a co-payment
with respect to any subsequent visit to that obstetrician or gynecologist for
treatment of the same pregnancy.

(d) The MMCP will not require a co-payment on behalf of a
participant or beneficiary with respect to any visit to a physician’s office
solely for the administration of an allergy shot.

(¢) A Hearing Benefit will be provided. Such arrangement shall
provide a Maximum Benefit of $600.00 annually for each covered person for
covered expenses. Covered expenses shall consist of charges for medically
necessary tests and examinations to establish whether and to what extent
there is a hearing loss and charges for a permanent hearing aid that is
medically necessary to restore lost hearing or help impaired hearing. Such
Benefit may, at the carriers’ option, be administered through the Plan or as a
separate arrangement administered by the National Carriers’ Conference
Committee, and will include standard limitations, conditions and exclusions.
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(f) The Plan life insurance benefit for active employees shall be
increased to $20,000, and the Plan’s maximum accidental death and
dismemberment benefit for active employees shall be increased to $16,000.

(g) All of the benefits as changed herein will be subject to the Plan’s
generally applicable limitations, conditions, and exclusions. Existing Plan
provisions not specifically amended by this Section shall continue in effect

without change.

(h) Each of the changes contained in this Section shall be implemented
as soon as practicable.

Section 3 - Vision Care

~ The benefits provided under the Vision Care Plan shall be changed
from the Select to the Standard arrangement as soon as practicable.

Section 4 - Plan Design Changes To Contain Costs

(a) The parties will promptly solicit bids from interested companies to
provide those services to the Plan involving the Managed Medical Care
Program (“MMCP”) that are c urrently provided by A etna U.S. H ealthcare.
The parties will evaluate the bids received and the capabilities of the
companies making those bids and will accept such of them (or enter into
negotiations with the bidding company or companies) as the parties deem

appropriate.

(b) The parties will promptly research the existence, costs, benefits and
services provided, o utcomes and o ther relevant s tatistics of regional h ealth
maintenance organizations, and shall make participation in such of those
organizations as the parties deem appropriate available as an option to
individuals covered by the Plan. '

(c) With respect to geographic areas where the Plan’s MMCP is not
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currently available but where companies capable of administering the MMCP
provide such services, the parties will soljcit proposals from such companies
to administer the MMCP, and will evaluate the proposals they receive and
accept such of them (or enter into negotiations with the proposing company
or companies) as the parties deem appropriate.

(d) The parties will solicit proposals from pharmacy benefit managers
who specialize in filling prescriptions for injectable medications and will
accept one or more of such proposals (or enter into negotiations with the
proposing company or companies) as the parties deem appropriate.

(e) With respect to Plan participants and their beneficiaries who live in
an area where they may choose between CHCB and MMCP coverage, such
Plan’s participants and their beneficiaries shall no longer have a choice but
shall be enrolled in the MMCP.

(f) The Individual and Family Out- of- Network Deductibles under the
Plan’s MMCP will be increased to $200 and $600, respectively.

(g) During a prescribed electlon period preceding the first day of the
fourth full calendar month following the date of this Agreement and
preceding each January 1 thereafter, employees may certify to the Plan or its
designee in writing that they have health care coverage (which includes
medical, prescription drug, and mental health/substance abuse benefits) under
another group health plan or health insurance policy that they identify by
name and, where applicable, by group number, and for that reason they elect
to forego coverage for foreign-to-occupation health benefits for themselves
and their dependents under the Plan and under any Hospital Association plan
in which they participate. Such election is hereafter referred to as an “Opt-
Out Election” and, where exercised, will eliminate an employer’s obligation
to make a contribution to the Plan and/or dues offset payment to a Hospital
Association for foreign-to-occupation health benefits for the employee and

his dependents.

Each employee who makes an Opt-Out Election will be paid by his
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employer $100 for each month that his employer is required to make a
contribution to the Plan on his behalf for life insurance and accidental death
and dismemberment benefits as a result of compensated service rendered, or
vacation pay received, by the employee during the prior month; provided,
however, that the employee’s Opt-Out Election is in effect for the entire
month. '

If an event described below in the final paragraph of this subsection (g)
occurs subsequent to an employee’s Opt-Out Election, the employee may,
upon providing the Plan or its designee with proof satisfactory to it of the
occurrence of such event, revoke his or her Opt-Out Election. An employee
may also revoke his or her Opt-Out Election by providing the Plan or its
designee with proof satisfactory to it that, after the employee made the Opt-
Out Election, a person became a dependent of the employee through a
marriage, birth, or adoption or placement for adoption. An employee who
revokes an Opt-Out Election will, along with his or her dependents, be once
again covered (effective the first day of the first month following such
revocation that the employee and/or his dependents would have been covered
but for the Opt-Out Election the employee had previously made) for foreign-
to-occupation health benefits under the Plan or, in the case of an employee
who is a member of a Hospital Association, by the Plan (for dependent
coverage) and by the Hospital Association (for employee coverage).  See
Side Letter No. 7.

The following events are the events referred to in the immediately
preceding paragraph:

(i) the employee loses eligibility under, or there is a termination of
employer contributions for, the other coverage that allowed the
employee to make the Opt-Out Election, or

(i) 1if COBRA was the source of such other coverage, that COBRA
coverage is exhausted. |

(h) The Plan’s Prescription Drug Card Program co-payments per
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Name Drug - $10.00. The Plan’s Mail Order Prescription Drug Program co-
payment per prescription is revised as follows: (i) Generic Drug.- $10.00; (i)
Brand Name Drug - $15.00.

(i) The parties shall establish a new benefit package denominated as
the Basic Health Care Benefit (“BHCB”) that will be administered by one or
more vendors. Participation in that arrangement shall be made available as
an option to individuals covered by the Plan. The plan design for the BHCB
shall be as provided in Attachment A hereto.

(j) Blue Cross Blue Shield programs selected by the parties will be
made available for selection by employees choosing coverage under the
MMCP in all areas where the MMCP is made available under the Plan and
throughout the United States for selection by employees choosing coverage
under the CHCB. o

(k) Each of the Plan design changes contained in this Section shall be
implemented as soon as practicable except as otherwise provided.

Part B - Employee Cost Sharing of Plan Cost Increases

Section 1 - Employee Cost-Sharing Contributions

(a) Effective July 1, 2001, each employee covered by this Agreement
shall contribute $33.39 per month to the Plan for each month that his
employer is required to make a contribution to the Plan on his behalf for
foreign-to-occupation health benefits coverage for himself and/or his

dependents.

(b) Effective July 1, 2002, the per month employee cost-sharing
contribution amount set forth in subsection (a) shall be changed to $81.18.

(c) Effective July 1, 2003, the per month employee cost-sharing
contribution amount set forth in subsection (b) shall be changed to $91.38.
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(d) Effective July 1, 2004, the per month employee cost-sharing
contribution amount set forth in subsection (c¢) shall be increased by the lesser
of (x) thirty (30) percent of the increase, if any, in the carriers’ 2004 monthly
payment rate over such payment rate for 2003, and (y) $8.62.

(e) Effective July 1, 2005, the per month employee cost-sharing
contribution amount set forth in subsection (d) shall be increased by the
lesser of (x) one-half of the increase, if any, in the carriers’ 2005 monthly
payment rate over such payment rate for 2004, and (y) one-half of the cost-
of-living allowance effective July 1, 2005 pursuant to Article III, Part B,
Section 1(a), multiplied by one-twelfth of the average straight-time
equivalent hours (“ASTE Hours”) for calendar year 2003.

(f) Effective January 1, 2006, the per month employee cost-sharing
contribution amount in effect on December 31, 2005 shall be increased by the
lesser of (x) the sum of (i) one-half of the increase, if any, in the carriers’
2006 monthly p ayment r ate o ver s uch p ayment rate for 2005, p lus (ii) the
amount (if any) by which the number described in part (x) of subsection (e)
of this Section exceeds the product described in part (y) of such subsection
(e), and (y) one-half of the cost-of-living allowance effective January 1, 2006
pursuant to Article III, Part B, Section 1(a), multiplied by one-twelfth of the
ASTE Hours for calendar year 2004.

(g) Effective July 1, 2006, the per month employee cost-sharing
contribution amount in effect on June 30, 2006 shall be increased by the
lesser of (x) the amount (if any) by which the number described in part (x) of
subsection (f) of this Section exceeds the product described in part (y) of such
subsection (f), and (y) one-half of the cost-of-living allowance effective July
1, 2006 pursuant to Article III, Part B, Section 1(a), multiplied by one-twelfth
of the ASTE Hours for calendar year 2004.

(h) E ffective January 1, 2007, the per month e mployee cost-sharing

contribution amount in effect on December 31, 2006 shall be increased by the
lesser of (x) the sum of (i) one-half of the increase, if any, in the carriers’
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2007 monthly p ayment rate o ver such payment rate for 2006, p lus (ii) the
amount (if any) by which the number described in part (x) of subsection (g)
of this Section exceeds the product described in part (y) of such subsection
(g), and (y) one-half of the cost-of-living allowance effective January 1, 2007
pursuant to Article III, Part B, Section 1(a), multiplied by one-twelfth of the
ASTE Hours for calendar year 2005.

(i) The pattern specified in subsections (g), and (h) above shall be
followed with respect to computation of adjustments to the amount of the
employee cost sharing contribution in subsequent periods during which this
Part is in effect.

(j) The carriers’ payment rate for any year shall mean twelve times the
sum of what the carriers’ payments to the Plan would have been, in the
absence of any employee contributions to the Plan, for foreign-to-occupation
health benefits under the Plan per month (in such year) per employee. The
carriers’ monthly payment rate for any year shall mean the carriers’ payment
rate for that year divided by 12. An “employee” for these purposes is any
employee who either (i) is fully covered for employee benefits under the Plan
or (ii) has elected to opt-out of foreign-to-occupation health benefits under
the Plan and under any Hospital Association plan in which he participates.
Carrier payments to the Plan for these purposes (x) shall include amounts
paid pursuant to Section 3(f) of Part A of this Article IlI to employees who
elected to opt-out of foreign-to-occupation health benefits under the Plan and
under any Hospital Association plan in which they participate, but (y) shall
not include the amounts per such employee per month (in such year) taken
from the Special Account, or from any other special account, fund or trust
maintained in connection with the Plan, to pay or provide for current Plan
benefits, or any amounts paid by remaining carriers to make up the unpaid
contributions of terminating carriers pursuant to Article III, Part A, Section 1
of the November 1, 1991 National Agreement between the organization
signatory hereto and the carriers represented by the National Carriers’
Conference Committee.

(k) For the purpose of this Section, the ASTE Hours to be used shall be
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based on all such hours for individuals who are employed by Class One
carriers that are participating in national bargaining in the round of
negotiations that commenced January 1, 2000 and are working in crafts and
classes represented by the International Brotherhood of Electrical Workers.

(1) 1f the per month employee.cost-sharing contribution amount (“cost-
sharing amount”) is increased for the period July 2005 through December
2005 or any subsequent periods and if a lower payment rate is established for
the calendar year that immediately follows, then the cost-sharing amount
shall be adjusted as appropriate to reflect such decreased benefit costs. Such
adjustment shall be made effective January 1 of the calendar year for which
such payment rate decrease is applicable and in no event shall take into
account any portion of a payment rate below the payment rate level
established for calendar year 2004. The cost-sharing amount shall also be
subject to adjustment as provided in Article III, Part B, Section 1(c) of this

Agreement.

Section 2 - Pre-Tax Contributions _ ‘

Employee cost-sharing contributions made pursuant to this Part shall be
on a pre-tax basis, and 1n that connection a Section 125 cafeteria plan w111 be
established pursuant to this Agreement.

Section 3 - Retroactive Contributions

Retroactive employee cost-sharing contributions payable for the period
on and after July 1, 2001 shall be offset against any retroactive wage
payments provided to the employee under Article I, Sections 1, 2, 3 and 4 of

this Agreement,.

Section 4 - Prospective Contributions
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from the employee’s wages and retain the amounts so deducted as
reimbursement for the employee c ontributions that the employer had made

for the employee.

ARTICLE V - SUPPLEMENTAL SICKNESS

The March 29, 1979 Supplemental Sickness Benefit Agreement?' as
amended by Article VI of the September 16, 1996 National Agreement
(Sickness Agreement), shall be further amended as provided in this Article.

Section 1 - Adjustment of Plan Benefits

(a) The benefits provided under the Plan established pursuant to the
Sickness Agreement shall be adjusted as provided in paragraph (b) so as to
restore the same ratio of benefits to rates of pay as existed on December 31,
1999 under the terms of that Agreement.

(b) Section 4 of the Sickness Agreement shall be revised as follows:

Per Hour Per Month
Class I Employees Earning $17.77 or more $3,092 or more
(as of 12/31/99)
Class II Employees Earning $14.53 or more $2,528 or more
(as of 12/31/99) but less than but less than
$17.77 $3,092
Class III Employees Earning Less than $14.53  Less than $2,528

(as of 12/31/99)

432



VA S I I S S S eeesd

Basic and Maximum Benefit Amount Per Month

Classification Basic RUIA Maximum
Class 1 $1,101.50  $1,000.50 $2,102
Class Il § 875.50 $1,000.50  $1,876
Class 111 $ 679.50  $1,000.50 $1,680

Combined Benefit Limit

Classification Maximum Monthly Amount
Class I $2,255
Class II . $2,009
Class III $1,801,

Section 2 - Further Adjustment of Plan Benefits

Effective December 31, 2004, the benefits provided under the Plan
shall be adjusted so as to restore the same ratio of benefits to rates of pay as
existed on the effective date of this Article.

ARTICLE VI - OFF-TRACK VEHICLE ACCIDENT BENEFITS

Article 1V of the October 7, 1971 RED National Agreément, as
amended by Article VII of the December 6, 1978 RED National Agreement,
is further amended as follows effective the first day of the calendar month
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- Paragraph(b)(1) - Accidental Death or Dismemberment of the above-
ferenced Agreement provisions is amended to read as follows:

"(1} Accidental Death or Dismemberment

The carrier will provide for loss of life or dismemberment
occurring within 120 days after date of an accident covered in
paragraph (a):

Loss of Life $300,000
‘Loss of Both Hands $300,000
Loss of Both Feet $300,000
Loss of Sight of Both Eyes $300,000
Loss of One Hand and One Foot $300,000
Loss of One Hand and Sight of One Eye $300,000
Loss of One Foot and Sight of One Eye $300,000
Loss of One Hand or One Foot or Sight .

of One Eye $150,000

"Loss" shall mean, with regard to hands and feet, dismemberment
by severance through or above wrist or ankle joints; with regard to
eyes, entire and irrecoverable loss of sight.

No more than $300,000 will be paid under this paragraph to
any one employee or his personal representative as a result of any
one accident.”

ction 2

Paragraph (b)(3) - Time Loss of the above-referenced Agreement
yvisions 1s amended to read as follows:
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“(3) Time Loss ‘

The carrier will provide an employee who is injured as a result
an accident covered under paragraph (a) commencing within 30 de
after such accident 80% of the employee’s basic full-time weel
compensation from the carrier for time actually lost, subject to a
maximum payment of $1,000.00 per week for time lost during a peri
of 156 continuous weeks following such accident provided, howev
that such weekly payment shall be reduced by such amounts as t
employee is entitled to receive as sickness benefits under provisions
the Railroad Unemployment Insurance Act.”

Section 3

Paragraph(b)(4) - Aggregate Limit of the above-referenced Agreeme
provisions is amended by raising such limit to $10,000,000.

ARTICLE VII - GENERAL PROVISJIONS

Section 1 - Court Approval

This Agreement is subject to approval of the courts with respect
participating carriers in the hands of receivers or trustees.

Section 2 - Effect of this Agreement

(a) The purpose of this Agreement is to fix the general level
compensation during the period of the Agreement, and to settle the disput
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~ (b) No party to this Agreement shall serve, prior to November 1, 2004
(not to become effective before January 1, 2005), any notice or proposal for
the purpose of changing the subject matter of the provisions of this
Agreement or which proposes matters covered by the proposals of the parties
cited in paragraph (a) of this Section, and any proposals in pending notices
relating to such subject matters are hereby withdrawn.

(c) No party to this Agreement shall serve or progress, prior to
November 1, 2004 (not to become effective before January 1, 2005), any

notice or proposal.

(d) This Article will not bar management and Committees on
individual railroads from agreeing upon any subject of mutual interest.

SIGNED AT WASHINGTON, D.C., THIS 5 DAY OF NOVEMBER,

2004. .
FOR THE PARTICIPATING FOR THE EMPLOYEES
CARRIERS LISTED IN REPRESENTED BY THE
EXHIBIT A REPRESENTED INTERNATIONAL BROTHER-

AJ. CARRIERS’ HOOD OF ELECTRICAL
L COVMMITTEE: WORKERS:

~

President
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November 5, 2004
#1

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill;

This confirms our understanding with respect to the general wage
increases provided for in Article 1, Sections 1, 2, 3 and 4 of the Agreement of

this date.

The carriers will make all reasonable efforts to pay the retroactive
portion of such general wage increases as soon as possible and no later than
sixty (60) days after the date of this Agreement.

If a carrier finds it impossible to make such payments by that date, such
carrier s hall notify you in writing e xplaining w hy s uch p ayments h ave not
been made and indicating when the payments will be made.

Robert F. Allen
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November 5, 2004
#2

Mr. Edwin D. Hill

President
International Brotherhood of

Electrical Workers
1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill:

This refers to the increase in wages provided for in Sections 1, 2, 3 and
4 of Article I of the Agreement of this date.

It is understood that (i) the retroactive portion of those wage increases
shall be applied only to employees who have an employment relationship
with a carrier on the date of this Agreement or who retired or died subsequent

to June 30, 2002, and (ii) for the purposes of computing retroactive pay, the
First G eneral W age Increase provided forin Section 1 shallbe deemed to

become effective at midnight on June 30, 2002,

Please acknowledge your agreement by signing your name in the space
provided below,

Very truly youss,

Robert F. Allen

I agree:

~

Py

Edwin D. Hill
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Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.W.
Washington, D.C. 20036
Dear Mr. Hill:

This will confirm our understanding with respect to the Agreement of
this date (A greement).

For the purpose of computation and application of the employee cost-
sharing provisions contained in Article IV, Part B of the Agreement, for the
period July 2004 through June 2005 and all subsequent periods, the payment
rate used shall (i) be based on the costs of the Plan with respect to the
employees covered by this Agreement (and employees who are (a) éntitled to
the same benefits (at the same levels), and (b) subject to the Plan d esign
changes set forth in Article IV of this Agreement), and (ii) be established for
a calendar year on or before December 31 of the immediately preceding year
and may be changed during such calendar year only if additional
contributions are needed to fund Plan benefits and expenses with respect to
IBEW-represented employees that must be paid during such year.

Please acknowledge your agreement by signing your name in the space

provided below.
Very truly youys,

Robert F, Allen
I agree:
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November 5, 2004
#4

|

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.-W.
Washington, D.C. 20036

Dear Mr. Hill:

This confirms our understanding regarding the Agreement of this date.

Beginning with the first full calendar month immediately following the
date of this Agreement in which an active employee receives his or her FO
healthcare benefits from a Hospital Association and not from the National
Health & Welfare Plan and makes a prospective Plan contribution pursuant to
Article 1V, Part B, Section 4, then, at the carrier’s option, either:

”

(1) Such employee’s monthly “cost-sharing contribution amount
referred to in Article IV, Part B Section 1 shall be reduced by the
Reduction Factor; or
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(i) the monthly dues amount in effect on January 1, 2003 that was
established by the Hospital Association for payment by an active
employee,

(i) the “cost-sharing contribution amount” for the month referred to
in Article IV, Part B, Section 1, or

(iii) the monthly dues amount established by the Hospital Association
for payment by an active employee in that month.

Please acknowledge your agreement by signing your name in the 'space
provided below.,

Very truly yous,

Rbbert E. Allen
I agree:

Edwin D. Hill
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#5

Mr. Edwin D. Hill

President |
International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill:

This will confirm our understanding with respect to the Agreement of
this date (Agreement). '

The provisions of Article IV, Part A, Section 4(g) (Opt-Outs) and Part
B (Employee Cost Sharing of Plan Cost Increases) are not applicable to
employees covered by the Agreement who reside in Canada.

Please acknowledge your agreement by signing your name in the space
provided below.

Very truly yoprs,

I agree:

Edwin D. Hill
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November 5, 2004
#6

Mr. Edwin D. Hill

President
International Brotherhood of

Electrical Workers
1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill:

Article IV, Part A, Section 4(g) of the Agreement of this date
(Agreement) DFOVideS emn]an‘.P..Q With an Antinm ta med ~eed L ~
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provided below.,

Vefy truly yos,

I agree:

dwin D. Hill
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November 5, 2004
#7

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.-W.
Washington, D.C. 20036

Dear Mr. Hill:

This confirms our understanding with respect to the opt-out provision,
Article 1V, Part A, Section 4(g) of our Agreement of this date,

It is understood that for purposes of Section 9801(f) of the Internal
Revenue Code, (i) any opt-out election shall be treated as a declination o f
coverage, or a failure to enroll, for foreign-to-occupation health benefits
under the Plan and under any Hospital Association plan in which the
employee making the election may participate, (ii) that the provisions of
Section 9801(f) and the regulations thereunder shall govern how' any
individual covered by an election to opt-out may nonetheless become covered

Lose Losiniuea b Annsrsacmdtiome Lhanlilh i awafidin sseadaa dlhn MMhan mAw measrrs TTaaawienl
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ot his or her family. In such a case, and only to the extent permissible under
Section 125 of the Internal Revenue Code: (a) the employee may ask his/her
employer that his or her opt-out election be revoked; (b).the employer
involved may in its discretion grant the request in the interest of fairness and
equity; and (c) if the request is granted, the employee’s opt-out election shall
be treated as revoked as of the day the employer received the request.

~ Please acknowledge your agreement by signing your name in the space
provided below.

I agree:

_,_%;u_,%(ﬂ
win D. Hill
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Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill:

Mhain Amasa e e 21
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provided below.

Robert F. Allen

[ agree:

%dwin D. Hill

448



November 5, 2004
#9

Mr. Edwin D. Hill

President

International Brotherhood of

Electrical Workers

1125 Fifteenth Street, N.W.

Washington, D.C. 20036

Dear Mr. Hill:

This refers to the IBEW’s letter dated June 1, 2001 expressing concern
about the efforts of one organization to claim work that falls under the
jurisdiction of the IBEW.

Please be advised that it is not the intention of the carriers to negotiate
agreements during this round of national bargaining that would assign work

within the jurisdiction of IBEW to any other organization.

I trust that this satisfies the concern expressed in your letter.
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INOVemDEr J, ZUu4
#10

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Hill:

During the negotiations leading to our National Agreement of this date,
the organization sought an opportunity to pursue peaceful discussions locally
during the term of this Agreement with respect to arrangements under which
covered employees would be allowed to take a portion of their vacation in
single day increments. This will confirm our 'understanding with respect to

this matter.

At the request of the organiiation’s designated representative(s),
carrier officials shall meet at such times and locations as mutually agreed to
discuss appropriate arrangements under which single day vacations would be
authorized. It is expressly understood that existing rules, if any, pertaining to
single day vacations shall be preserved except as otherwise altered by mutual
agreement of the parties pursuant to the discussions contemplated by this

Letter.

Please acknowledge your agreement by signing your name in the space
provided below.

I agree:

Fv. DL ..
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November 5, 2004
#11

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

1125 Fifteenth Street, N.-W.
Washington, D.C. 20036

Dear Mr. Hill:

Ti‘n'c ‘I‘DFPT'C tn nnv Aicrmrocinno e ncemenmadloen o a1l - L RT_an
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If this reflects our understanding, please indicate your concurrence in the
space provided below.

Very truly yougs,

I agree:

5 - .
Fdwin D.'zgil; 7
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EXHIBIT A
(IBEW)

RAJLROADS REPRESENTED BY THE NATIONAL CARRIERS'
CONFERENCE COMMITTEE IN CONNECTION WITH NOTICES
DATED NOVEMBER 1, 1999 OF DESIRE TO REVISE AND
SUPPLEMENT EXISTING AGREEMENTS IN ACCORDANCE
THEREWITH, SERVED BY AND ON BEHALF OF SUCH CARRIERS
UPON THE INTERNATIONAL BROTHERHOOD OF ELECTRICAL
WORKERS, AND NOTICES DATED ON OR SUBSEQUENT TO
NOVEMBER 1, 1999 AND SERVED ON SUCH CARRIERS BY THE
GENERAL CHAIRMEN, OR OTHER RECOGNIZED
REPRESENTATIVES, OF THE INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS FOR CONCURRENT HANDLING

THEREWITH.

Subject to indicated footnotes, this authorization is co-extensive
with notices filed and with provisions of current schedule
agreements applicable to employees represented by the
International Brotherhood of Electrical Workers.

The Belt Railway Company of Chicago - 2

Bessemer and Lake Erie Railroad - 1

The Burlington Northern and Santa Fe Railway Company

Consolidated Rail Corporation

CSX Transportation, Inc.

Elgin, Joliet and Eastern Railway Company - 3

Indiana Harbor Belt Railroad Company

The Kansas City Southern Railway Company

Lake Superior & Ishpeming Railroad Company - 4

Norfolk Southern Railway Company |
The Alabama Great Southern Railroad Company

Af]oﬂf‘l.(‘ IQY EQC“‘ {“an];ﬂﬂ DQ‘;]‘X!Q‘I pnmnqnu
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Northeast Illinois Regional Commuter RR Corp (METRA) - 2
Northern Indiana Commuter Transportation District - 2
Peoria and Pekin Union Railway Company

Terminal Railroad Association of St. Louis

The Texas Mexican Railway Company

Union Pacific Railroad

* ok K K ok
NOTES:
1 - Wages and Rules only
2 - Health and Welfare and Supplemental Sickness only
3-  Wages and Rules and Health and Welfare only
4. Wages and Rules and Supplemental Sickness only

FOR THE CARRIERS: FOR THE INTERNATIONAL
BROTHERHOOD OF ELEC-
TRICAL WORKERS:

ﬂ"‘:" N s
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SECTION 13

Guide for the Local Committee Chairman

2007 Mediated National Agreement
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Case No. A-13434

MEDIATION AGREEMENT

THIS AGREEMENT, effective October 1, 2007, by and between the
participating carriers listed in Exhibit A attached hereto and represented by the
National Carriers' Conference Committee, and the employees shown thereon

and represented by the International Brotherhood of Electrical Workers,
witnesseth:

IT IS HEREBY AGREED:

ARTICLE I - WAGES

Section 1 - First General Wage Increase

On July 1, 2005, all hourly, daily, weekly, and monthly rates of pay in
effect on the preceding day for employees covered by this Agreement shall be
increased in the amount of two-and-one-half (2-1/2) percent applied so as to
give effect to this increase in pay irrespective of the method of payment. The
increase provided for in this Section 1 shall be applied as follows:

(a) Hourly Rates -

Add 2-1/2 percent to the existing hourly rates of pay.

(b) Daily Rates -

Add 2-1/2 percent to the existing daily rates of pay.
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(c) Weekly Rates —

Add 2-1/2 percent to the existing weekly rates of pay.

(d) Monthly Rates -

Add 2-1/2 percent to the existing monthly rates of pay.

(e Disposition of Fractions -

Rates of pay resulting from application of paragraphs (a) to
(d), inclusive, above which end in fractions of a cent shall be
rounded to the nearest whole cent, fractions less than one-half cent
shall be dropped, and fractions of one-half cent or more shall be
increased to the nearest full cent.

(f) Application of Wage Increase -

The increase in wages provided for in this Section 1 shall be
applied in accordance with the wage or working conditions
agreement in effect between each carrier and the labor organization
party hereto. Special allowances not included in fixed hourly,
daily, weekly, or monthly rates of pay for all services rendered, and
arbitraries representing duplicate time payments, will not be
increased. Overtime hours will be computed in accordance with
individual schedules for all overtime hours paid for.

(g} COLA Payments

Any cost-of-living allowance amounts rolled in to basic rates
of pay on or after July 1, 2005 pursuant to Article ITI, Part B of the
National Arbitrated IBEW Agreement effective November 5, 2004
pursuant to the Award of Arbitration Board No. 582 (or any local
counterpart agreement) shall be excluded before application of the

457



VA S I I S S S eeesd

general wage increases provided for in this Section 1 and
eliminated from basic rates of pay after application of such
increases.

Section 2 - Second General Wage Increase

Effective July 1, 2006, all hourly, daily, weekly and monthly rates of pay
in effect on June 30, 2006 for employees covered by this Agreement shall be
increased by three (3) percent applied in the same manner as provided for in

Section 1 hereof and applied so as to give effect to this increase irrespective of
the method of payment.

Section 3 - Third General Wage Increase

Effective July 1, 2007, all hourly, daily, weekly, and monthly rates of pay
in effect on June 30, 2007 for employees covered by this Agreement shall be
increased in the amount of three (3) percent applied so as to give effect to this
increase irrespective of the method of payment.

Section 4 - Fourth General Wage Increase

Effective July 1, 2008, all hourly, daily, weekly, and monthly rates of pay
in effect on June 30, 2008 for employees covered by this Agreement shall be
increased in the amount of four (4) percent applied so as to give effect to this
increase irrespective of the method of payment.

Section 5 - Fifth General Wage Increase

Effective July 1, 2009, all hourly, daily, weekly, and monthly rates of pay
in effect on June 30, 2009 for employees covered by this Agreement shall be
increased in the amount of four-and-one-half (4-1/2) percent applied so as to
give effect to this increase irrespective of the method of payment,
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ARTICLE 1I - OPTIONAL ALTERNATIVE COMPENSATION
PROGRAM

Section 1

A carrier or organization may propose alternative compensation
arrangements for consideration by the other party. Such arrangements may
include, for example, stock options, stock grants (including restricted stock),
bonus programs based on carrier performance, and 401(k) plans. The proposed
arrangement(s) may be implemented only by mutual agreement of the carrier
and the appropriate representatives.

Section 2

The parties understand that neither the carrier nor the organization may be
compelled to offer any alternative. compensatlon arrangement and conversely,

neither the carrier nor the organization may be compelled to agree to any
proposal made under this Article.

L

ARTICLE T1I - COST-OF-LIVING PAYMENTS

Cost-of-Living Payments Under National Arbitrated Agreement Effective
November 5, 2004

Section 1

Article III, Part B, of the National IBEW Arbitrated Agreement effective
November 5, 2004 pursuant to the Award of Arbitration Board No. 582 shall be
eliminated effective on the date of this Agreement. All cost-of-living allowance
payments made under that 2004 Arbitrated Agreement to employees for periods
on and after July 1, 2005 shall be recovered from any retroactive wage increase
payments made under Article I of this Agreement.
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Section 2

Any local counterpart to the above-referenced Article III, Part B that is in
effect on a carrier party to this Agreement shall be amended in the same manner
as provided in Section 1.

ARTICLE IV - HEALTH AND WELFARE

Part A - Plan Changes

Section 1 - Continuation of Plans

The Railroad Employees National Health and Welfare Plan (“the Plan™),
the Railroad Employees National Dental Plan (“the Dental Plan”) , and the
Railroad Employees National Vision Plan (“the Vision Plan”), modified as
provided in this Article with respect to employees represented by the
organization and their eligible dependents, will be continued subject to the
provisions of the Railway Labor Act.

Section 2 — Plan Benefit Changes

(a) The Plan’s Managed Medical Care Program (“MMCP”) will be
offered to all employees in any geographic area where the MMCP is not
currently offered and United Healthcare, Aetna, or Highmark BlueCross Blue
Shield has a medical care network (“white space™). For purposes of this
subsection, such “network” shall mean a “point-of-service” network in the case
of United Healthcare and Aetna, and a preferred provider network in the case of
Highmark BlueCross BlueShield. Employees who live in a white space may
choose between coverage under MMCP or the Comprehensive Health Care
Benefit, subject to subsection (b) below.

(b} The parties may, by mutual agreement and subject to such

evaluation and conditions as they may deem appropriate, designate specific
geographic areas within the white space as mandatory MMCP locations.
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Employees who live in mandatory MMCP locations ‘shall not have a choice
between CHCB and MMCP coverage, but shall be enrolled in the MMCP.

(c) United Healthcare and Aetna, respectively, shall apply “nationwide
market reciprocity” to employees and their dependents who are enrolled in
MMCP. The term “nationwide market reciprocity” is intended to mean, by
way of example, that a person enrolled in MMCP with UHC in market A is
permitted to get in-network MMCP benefits from a UHC point-of-service
network provider in market B.

(d) The Basic Health Care Benefit shall be eliminated as an option for
employees covered by this Agreement and their dependents.

(e) In addition to the Plan’s existing coverage for cochlear implants,
such implants for diagnosis or treatment of hearing loss will be a Covered
Health Service under the CHCB and MMCP.

(f) This Section shall become effective with respect to employees
covered by this Agreement as soon as practicable.

Section 3 - Design Changes To Contain Costs

(a) The Plan’s MMCP shall be revised as follows:

(1) The Office Visit Co-Payment for In-Network Services shall
be increased to $20.00 for each office visit to a provider in
general practice or who specializes in pediatrics, obstetrics-
gynecology, family practice or internal medicine, and
$35.00 for each office visit to any other provider;

(2) The Urgent Care Center Co-Payment for In-Network
Services shall be increased to $25.00 for each visit;
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(3) The Emergency Room Co-Payment for In-Network
Services shall be increased to at least $50.00 for each visit,
but if the care received meets the applicable Plan definition
of an Emergency, the Plan will reimburse the employee for
the full amount paid for such care, except for $25.00 if the
visit does not result in hospital admission. For purposes of
this Paragraph, the phrase “at least” shall be interpreted and
applied consistent with practice under the Plan preceding
the date of this Agreement.

(4) The Annual Deductible for Out-of-Network Services shall
be increased to $300.00 per individual and $900.00 per
family;

(5) The Annual Out-of-Pocket Maximum for Out-of-Network
Services shall be increased to $2,000 per individual and
$4,000 per family.

(b) The Plan’s Comprehensive Health Care Benefit shall be revised as
follows:

(1) The Annual Deductible shall be increased to $200.00 per
individual and $400.00 per family;

(2) The Annual Out-of-Pocket Maximum shall be increased to
$2,000 per individual and $4,000 per family.

(c) The Plan’s Prescription Drug Card Program co-payments to In-
Network Pharmacies per prescription are revised as follows:

(1)  Generic Drug — increase to $10.00;

(2) Brand Name (Non-Generic) Drug On Program
Administrator’s Formulary — increase to $20.00;
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(3) Brand Name (Non-Generic) Drug Not On Program
Administrator’s Formulary — increase to $30.00;

(4) Brand Name (Non-Generic) Drug on Program
Administrator’s Formulary that is not ordered by the
patient’s physician by writing “Dispense as Written” on the
prescription and there is an equivalent Generic Drug-
increase to $20.00 plus the difference between the Generic
Drug and the Brand Name (Non-Generic) Drug;

(5) Brand Name (Non-Generic) Drug Not On Program
Administrator’s Formulary that is not ordered by the
patient’s physician by writing “Dispense as Written” on the
prescription and there is an equivalent Generic Drug-
increase to $30.00 plus the difference between the Generic
Drug and the Brand Name (Non-Generic) Drug.

(d) The Plan’s Mail Order Prescription Drug Program co-payments per
prescription are revised as follows:

(1) Generic Drug — increase to $20.00;

(2) Brand Name (Non-Generic) Drug On Program
Administrator’s Formulary - increase to $30.00;

(3) Brand Name (Non-Generic) Drug Not on Program
Administrator’s Formulary — increase to $60.00.

(¢) For purposes of the Plan, the term “children” as used in connection
with determining “Eligible Dependents” under the Plan, shall be defined as
follows:
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“Children include:
0 natural children,
0 stepchildren,

0 adopted children (including children placed with you for
adoption), and

o your grandchildren, provided they have their legal
residence with you and are dependent for care and support
mainly upon you and wholly, in the aggregate, upon
themselves, you, your spouse, scholarships and the like,
and governmental disability benefits and the like.”

(f) The definition of the term *“children”, as used in connection with
determinations of “Eligible Dependents” under the terms of the Dental Plan and

the Vision Plan, respectively, shall be revised as provided in subsection (e)
above.

(g) Blue Cross Blue Shield programs that are currently available under
the Plan will be made available for selection by employees covered by this
Agreement who choose coverage under the MMCP in all areas where the
MMCP is made available under the Plan and throughout the United States for
selection by such employees who choose coverage under the CHCB.

(h) The design changes contained in this Section shall become
effective on October 1, 2007.

Part B - Employee Sharing of Cost of H&W Plans

Section 1 — Monthly Employee Cost-Sharing Contributions
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(a) Effective January -1, 2007, each employee covered by this
Agreement shall contribute to the Plan, for each month that his employer is
required to make a contribution to the Plan on his behalf for foreign-to-
occupation health benefits coverage for himself and/or his dependents, a
monthly cost-sharing contribution in an amount equal to 15% of the Carriers’
Monthly Payment Rate for 2007.

(b) The employee monthly cost-sharing contribution amount shall be
adjusted, effective January 1, 2008, so as to equal 15% of the Carriers’ Monthly
Payment Rate for 2008 and, effective January 1, 2009, so as to equal 15% of
the Carriers’ Monthly Payment Rate for 2009.

(c) Effective January 1, 2010, the employee monthly cost-sharing
contribution amount shall be adjusted to be the lesser of:

(1) 15% of the Carrier’s Monthly Payment Rate for 2010, or

(2) $200.00 or the January 1, 2009 employee monthly cost-
sharing contribution amount, whichever is greater.

(d) For purposes of subsections (a) through (¢) above, the “Carriers’
Monthly Payment Rate” for any year shall mean the sum of what the carriers’
monthly payments to —

(1) the Plan for foreign-to-occupation employee and dependent
health benefits, employee life insurance benefits and
employee accidental death and dismemberment insurance
benefits,

(2) the Dental Plan for employee and dependent dental
benefits, and
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(3) the Vision Plan for employee and dependent vision
benefits,

would have been during that year, per non-hospital association road employee,
in the absence of any employee contributions to such Plans.

(e) The Carriers’ Monthly Payment Rate for 2007 has been determined
to be $1,108.34 and the Employee Monthly Cost-Sharing Contribution Amount
for 2007 has been determined to be $166.25.

Section 2 - Pre-Tax Contributions

Employee cost-sharing contributions made pursuant to this Part shall be

made on a pre-tax basis pursuant to the existing Section 125 cafeteria plan to
the extent applicable.

Section 3 - Retroactive Contributions

Retroactive employee cost-sharing contributions payable for the period
on and after January 1, 2007 shall be offset against any retroactive wage
payments provided to the affected employee under Article I, Sections 1, 2 and 3
of this Agreement, provided, however, there shall be no such offset for any
month for which the affected employee was not obligated to make a cost--
sharing contribution. '

Section 4 — Prospective Contributions

For months subsequent to the retroactive period covered by Section 3,
employee cost-sharing contributions will be made for the employee by the
employee’s employer. The employer shall deduct the amount of such employee
contributions from the employee’s wages and retain the amounts so deducted as

reimbursement for the employee contributions that the employer had made for
the employee.
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ARTICLE V - SUPPLEMENTAL SICKNESS

The March 29, 1979 Supplemental Sickness Benefit Agreement, as
amended by Article V of the November 5, 2004 Arbitrated IBEW Agreement
pursuant to the Award of Arbitration Board No. 582 (Sickness Agreement),
shall be further amended as provided in this Article.

Section 1 - Adjustment of Plan Benefits

(a) The benefits provided under the Plan established pursuant to the
Sickness Agreement (“SSB Plan”) shall be adjusted as provided in paragraph
(b) so as to restore the same ratio of benefits to rates of pay as existed on
December 31, 2004 under the terms of that Agreement.

(b) Section 4 of the Sickness Agreement shall be revised as follows:

Per Hour Per Month

Class I Employees Earning $20.99 or more. $3,652 or more
(as of 12/31/04) T S
Class 11 Employees Earning $1733 ormore "- [ $3,015 or more
(as of 12/31/04) but less than but less than

$20.99 $3,652
Class III Employees Earning Less than $17.33 Less than $3,015
(as 0f 12/31/04)

Basic and Maximum Benefit Amount Per Month

Classification Basic RUIA Maximum

Class 1 $1,189.00  $1,218.00 $2,407
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Class 11 $ 93200 $1,218.00 $2,150
Class III $ 712.00 $1,218.00 $1,930
Combined Benefit Limit
Classification Maximum Monthly Amount
Class I $2,582
Class 11 | $2,304
Class 111 $2,068

Section 2 - Further Adjustment of Plan Benefits

Effective December 31, 2009, the benefits provided under the Plan
shall be adjusted so as to restore the same ratio of benefits to rates of pay as
existed on the effective date of this Article.

Part B — Notice of Disability

Existing agreements and practices regarding the time within which
notices of disability must be filed under the SSB Plan, and the consequences of
failure to file within that time period, shall be modified as set forth below.

Section 1 — Notification

A SSB Plan participant shall give the vendor administering claims under
the Plan notice of disability, solely with respect to disabilities beginning on or
after the date of this Agreement, within sixty (60) days after the start of the
disability, unless failure to do so is due to a serious physical or mental injury or
illness suffered by the participant, in which case the notice of disability must be
given to the vendor as soon as amelioration of such serious physical or mental
illness or injury reasonably permits. All'claims with regard to which a notice of

~ disability is not given in compliance with this time limitation shall be denied
whether or not the SSB Plan has been prejudiced by such noncompliance or the
claim is otherwise valid and payable.
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Section 2 — Appeals

All final (second-level) appeals from claim denials under the SSB Plan
that are pending on the date of this Agreement or are thereafter filed, where
disposition of the claim required medical judgment that involved the
participant’s eligibility for SSB Plan benefits, his or her physical condition, the
cause of his or her disability, or the date his or her disability started, will be
considered and determined by a Disputes Committee consisting of one or more
individuals selected by MCMC, LLC, an independent review entity, or such
successor as may be mutually selected by the parties. In the event of a
disagreement between the parties regarding selection of a successor, such
dispute shall be resolved in the same manner as provided for in the existing
arrangements governing disposition of deadlocks on matters brought before the
Joint Plan Committee of the National H&W Plan.

ARTICLE VI - GENERAL PROVISIONS

Section 1 - Court Approval

This Agreement is subject to approval of the courts with respect to
participating carriers in the hands of receivers or trustees.

Section 2 - Effect of this Agreement

(a) The purpose of this Agreement is to settle the disputes growing out
of the notices served upon the organization by the carriers listed in Exhibit A on
or subsequent to November 1, 2004 (including any notices outstanding as of
that date), and the notices served by the organization signatory hereto upon
such carriers on or subsequent to November 1, 2004 (including any notices
outstanding as of that date).

(b) This Agreement shall be construed as a separate agreement by and
on behalf of each of said carriers and their employees represented by the
organization signatory hereto, and shall remain in effect through December 31,
2009 and thereafter until changed or modified in accordance with the provisions
of the Railway Labor Act, as amended.
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(¢) No party to this Agreement shall serve or progress, prior to

November 1, 2009 (not to become effective before January 1, 2010), any notice
or proposal.

(d) This Article will not bar management and the organization on
individual railroads from agreeing upon any subject of mutual interest.

SIGNED AT WASHINGTON, D.C., THIS 1st DAY OF OCTOBER, 2007.

FOR THE PARTICIPATING FOR THE EMPLOYEES
CARRIERS LISTED IN REPRESENTED BY THE
EXHIBIT A REPRESENTED INTERNATIONAL BROTHER-
BY THE NATIONAL CARRIERS’ HOOD OF ELECTRICAL

CONFERENCE GOMMITTEE: WORKERS:

% President
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October 1, 2007
#1

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding with respect to the general wage

increases provided for in Article I, Sections 1, 2 and 3 of the Agreement of this
date. |

The carriers will make all reasonable efforts to pay the retroactive portion

of such general wage increases as soon as possible and no later than sixty (60)
days after the date of this Agreement.

If a carrter finds it impossible to make such payments by that date, such
carrier shall notify you in writing explaining why such payments have not been
made and indicating when the payments will be made.

Very truly ygurs,

Rgbert F. Allen
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October 1, 2007
. #2

Mr. Edwin D. Hill

President T
International Brotherhood of ~°
Electrical Workers

900 Seventh Street, N.W.

Washington, D.C. 20001

Dear Mr. Hill:

This refers to the increase in wages provided for in Sections 1, 2 and 3 of
- Article I of the Agreement of this date.

It 1s understood that the retroactive portion of those wage increases shall
be applied only to employees who have an employment relationship with a

carrier on the date of this Agreement or who retired or died subsequent to June
30, 2005. '

Please acknowledge your agreement by signing your name in the space
provided below.

Very truly yours,

pbert F. Allen

I agree:

SN

/ Edwin D. Hill
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October 1, 2007
#3 .

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This will confirm our understanding with respect to the Agreement of this
date.

The provisions of Article IV, Part B (Employee Sharing of Cost of H&W

Plans) are not applicable to employees covered by the Agreement who reside in
Canada.

This will also confirm that existing contractual arrangements concerning

Opt-Outs are not applicable to employees covered by the Agreement who reside
in Canada.

Please acknowledge your agreement by signing your name in the space.
provided below.

I agree:
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October 1, 2007
#4
Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding the Agreement of this date.

In any month in which an active employee receives his or her FO
healthcare benefits from a Hospital Association and not from the National
Health & Welfare Plan and makes a Plan contribution pursuant to Article 1V,
Part B, the carrier shall pay the Hospital Association each month an amount
equal to the Reduction Factor, provided that the Hospital Association that

receives such payment has agreed to decrease the employee’s dues by the same
amount,

For purposes of this Side Letter, the term “Reduction Factor -means with
respect to any given month, the smallest of:

(i) the monthly dues amount in effect on- January 1, 2003 that was
established by the Hospital Association for- payment by an active
employee,

(11) the “cost-sharing contribution amount” for the month referred to in
Article IV, Part B, Section 1, or

(1i1) the monthly dues amount established by the Hospital Association
for payment by an active employee in that month.
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Please acknowledge your agreement by signing your name in the space
provided below.

hbert FF. Allen

I agree:

Edwin D. Hill
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October 1, 2007
#5

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding Article IV, Part B of the
Agreement of this date.

If the initial deduction from an employee’s wages for his monthly cost-
sharing contribution pursuant to Article I'V, Part B, Section 4 is scheduled to be
made at the same time as the payrol! deduction for the employee’s union dues,
the union dues deduction may be made on a subsequent date mutually agreeable
to the parties.

Please acknowledge your agreement by signing your name in the space
provided below.

Hbert F. Allen
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; October 1, 2007
#5A

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding Article IV, Part B of the
Agreement of this date.

The joint Health and Welfare Subcommittee shall meet promptly to
consider and evaluate all issues related to the feasibility of arrangements
whereby an employee’s monthly cost-sharing contribution would be paid
through two equal payroll deductions from the employee’s wages. If the
Subcommittee jointly determines that such arrangements are feasible, it shall
mutually develop all terms and conditions reasonably necessary for
implementation. ‘The Subcommittee shall complete its tasks under this Letter
by no later than December 31, 2007.

The Subcommittee’s joint recommendations shall be implemented by
each carrier party to this Agreement within a reasonable period and subject to

such modifications as may be mutually agreed by the affected parties to
facilitate implementation.
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Please acknowledge your agreement by signing your name in the space

provided below.
Very fly you
Obert F. Allen
I agree:

; Edwin D. Hill
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October 1, 2007
#6

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding Article V, Part B of the
Agreement of this date.

All claims for SSB Plan benefits (a) for disabilities beginning before the
date of this Agreement, (b) that were denied for failure to provide timely notice
of disability, and (c) appeal from the denial of which is now pending, shall be
promptly reevaluated.

1. If the vendor administering claims under the Plan determines
through that reevaluation that, apart from when the notice of disability was
given, the claim is otherwise valid and payable, the claim shall be allowed and
processed.

2. Ifthe vendor determines that the claim should be denied for reasons
other than a failure to give timely notice of disability, the claim shall be denied,
which denial shall be treated as an initial denial of the claim that may be
appealed in accordance with Plan procedures.
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Please acknowledge your agreement by signing your name in the space
provided below.

Very truly yoyrs,

Obert F. Allen

I agree:

; Edwin D. Hill
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October 1, 2007
#7

Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.-W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding the Agreement of this date.

The parties concur that the hypothetical example set forth in Attachment
A to this letter describes the methodology concerning the (i) computation of
gross retroactive pay and retroactive H&W cost-sharing that shall be utilized by
the railroads in determining the net retroactive amount payable to a covered
employee under the terms of this Agreement, and (ii) determination of the
hourly rate of pay produced by application of the general wage increases
provided for in Article I of this Agreement.

Please acknowledge your agreement by signing your name in the space
provided below.

Very truly yoprs,
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ATTACHMENT A

IBEW Retroactive Pay, H&W Cost-Sharing. Hourly Rate

ASSUMPTIONS:

Effective date of new agreement is October 1, 2007.
Employee’s hourly rate as of 6/30/05 is $21.00.

Employee works 198 hours per month (2376/year), all at straight time
Following GWT’s are applicable:

7/1/05 2.5%
7/1/06 3.0%
7/1/07 3.0%

Employee is obligated to make a cost-sharing contribution for each
month during period 1/1/07 through 9/30/07.

1. Gross Retroactive Pay

Employee would be due the following in retroactive pay:
a.  For period 7/1/05 through 6/30/06:
$0.53* x 2376 hours = §1,259.28
% $21.00/hr x 1.025 = $21.53
b.  For period 7/1/06 tf;rough 6/30/07:
$1.18* x 2376 hours = $2,803.68

* $21.53 x1.03 =$22.18
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c.  Forperiod 7/1/07 through 9/30/07:
$1.85* x 594 hours = $1,098.90
* $22.18 x 1.03 = $22.85

d.  Total gross retroactive pay of $5,161.86

2. COLA Credit (1/1/05 through 9/30/07)

a.  For period 7/1/05 through 12/31/05:
$0.15x 198 x 6 =§178.20

b.  For period 1/1/06 through 6/30/06:
$0.46 x 198 x 6 = $546.48

c.  Forperiod 7/1/06 through 12/31/06:
$0.47 x 198 x 6 = $558.36

d.  For period 1/1/07 through 6/30/07:
$0.62 x 198 x 6 = $736.56

e.  Forperiod 7/1/07 through 9/30/07:
$0.72 x 198 x 3 = $427.68

f. Total COLA credit = $2,447.28
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3. Retroactive H &W Cost-Sharing (1/1/07 through 9/30/07)

Employee would owe the following in retroactive H&W cost-shar
(to recover employee share of yearly Plan cost increases for period in
excess of cost-sharing amounts already paid):

a.  For period 1/1/07 through 6/30/07:" ", o

v

$19.28* x 6 = $115.68

-

1]
'y

*  $166.25 (cost-sharing amount effective 1/1/07) - $146.97
(cost-sharing amount actually paid effective 1/1/07) =
$19.28

b.  For period 7/1/07 through 9/30/07:
$9.28* x 3 =327.84

* $166.25 - $156.97 (cost-sharing amount effective 7/1/07)
=$9.28

c.  Total Retroactive H&W Cost Sharing: $143.52

4, Net retroactive payment

Gross Retroactive Pay: $5,161.86
Subtract COLA Credit: 2.447.28

$2,714.58
Subtract Retroactive $ 143.52

H&W Cost-Sharing

Net Retroactive Pay: $2,571.06
5.  Hourly Rate Effective 10/1/07

$21.00* x 1.025 x 1.03 x 1.03 = $22.85 (rounded)

* Hourly Rate on 6/30/05
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October 1, 2007

#8
Mr. Edwin D. Hill

President

International Brotherhood of
Electrical Workers

900 Seventh Street, N.W.
Washington, D.C. 20001

Dear Mr. Hill:

This confirms our understanding regarding Article VI — General
Provisions of the Agreement of this date.

Notwithstanding any provisions to the contrary set forth in Article V1,
notices served by the organization on or after November 1, 2004 on carriers
party to this Agreement that concern “local” issues (matters unique and specific
to the carrier involved, generally identified as Attachment C to the
organization’s national notice), and which are pending on the date of this

- Agreement, may continue to be progressed within the peaceful procedures of
the Railway Labor Act through December 31, 2007. Any such notice that is not
resolved by mutual agreement by that date, unless otherwise mutually agreed
by the parties, shall be deemed withdrawn.

Please acknowledge your agreement by signing your name in the space
provided below.

i :'/'
bert F. Allen

{f

I agree:

Edwin D. Hill
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EXHIBIT A
(IBEW)

RAILROADS REPRESENTED BY THE NATIONAL CARRIERS'
CONFERENCE COMMITTEE IN CONNECTION WITH NOTICES
SERVED ON OR SUBSEQUENT TO NOVEMBER 1, 2004 BY AND ON
BEHALF OF SUCH CARRIERS UPON THE INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS, AND NOTICES
SERVED ON OR SUBSEQUENT TO NOVEMBER 1, 2004 BY THE
GENERAL CHAIRMEN, OR OTHER RECOGNIZED
REPRESENTATIVES, OF THE INTERNATIONAL BROTHERHOOD
OF ELECTRICAL WORKERS UPON SUCH CARRIERS.

Subject to indicated footnotes, this authorization is co-extensive
with notices filed and with provisions of current schedule
agreements applicable to employees represented by the
International Brotherhood of Electrical Workers.

Alameda Belt Line
The Belt Railway Company of Chicago
BNSF Railway Company
Consolidated Rail Corporation
CSX Transportation, Inc.
Elgin, Joliet and Eastern Railway Company - 1
Indiana Harbor Belt Railroad Company
The Kansas City Southern Railway Company
Kansas City Southern Railway
Gateway Western Railway
Joint Agency
Louisiana and Arkansas Railway
Mid Louisiana Rail Corporation
MidSouth Rail Corporation
SouthRail Corporation
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TennRail Corporation
The Texas and Mexican Railway Company
Norfolk Southern Railway Company
The Alabama Great Southern Railroad Company
Central of Georgia Railroad Company
The Cincinnati, New Orleans & Texas Pacific Railway Company
Georgia Southern and Florida Railway Company
Interstate Railroad Company
Tennessee, Alabama and Georgia Railway Company
Tennessee Railway Company
Northeast lllinois Regional Commuter Railroad Corporation (METRA) - 2
Portland Terminal Railroad Company
Terminal Railroad Association of St. Louis
Union Pacific Railroad Company

* ok ok ¥k ok

Notes:
1 - Wages and Rules and Health and Welfare only

2 - Health and Welfare (except Article IV, Part B) and Supplemental

Sickness only
FOR THE CARRIERS: FOR THE INTERNATIONAL
BROTHERHOOD OF ELECTRI-
CAL WORKERS:

;;;%/

October 1, 2007
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July 2007 Tentative IBEW/National
Railroads Agreement Summary
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JULY 2007

TENTATIVE IBEW / NATIONAL RAILROADS

AGREEMENT SUMMARY

WAGES & RULES:

This proposed agreement will provide for 17% increases in general wages over
the five year contract period — which runs from January 1, 2005 through December 31,
2009. When this rate is compounded, the base wage increases a total of 18.2%.

Wage increases are as listed below:
July 1, 2005: 2.5%
July 1, 2006: 3.0%
July 1, 2007: 3.0%
July 1, 2008: 4.0%
July 1, 2009: 4.5%
These increases would be reflected in the current wages as follows:

Average Electrician’s Hourly Rate On:

June 30, 2005: $21.25
July 1, 2005: $21.78
July 1, 2006: $22.43
July 1, 2007: $23.10
July 1, 2008: $24.02
July 1, 2009: $25.10

The average hourly Electrician’s wages on June 30, 2005 of $21.25 will rise to
$25.10 by July 1, 2009. Over the entire length of the contract, the agreement will
generate on average an additional $18, 500 per member, even after the increases in
employee health and welfare contributions are subtracted out.

COLAs that were previously paid since January 1, 2005 will be deducted from
any retroactive pay. There will be no post-contract COLAs in 2010; however, there will
also be no increases in employee health and welfare contributions after January 1, 2010.

There are no work rule changes!
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HEALTH & WELFARE CHANGES:

o Employee health and welfare contributions will be set at 15% of the carriers’
insurance costs. The 2007 employee monthly cost-share amount will be
$166.25, retroactive to January 1, 2007. Based on current inflation trends to
medical plan rates, the employees’ monthly contribution is estimated to be
$177 in 2008 and $192 in 2009. The employees’ contribution amount can rise
no higher than $200 in 2010 (or the 2009 rate, whichever is greater), and it
will remain there unless changed in the next agreement. The Managed
Medical Care Program (MMCP) will be expanded to new areas so that the
vast majority of our members will have access to the richer benefits of the
MMCP plan. Members who currently reside in MMCP network areas will be
required to enroll in MMCP.

o Co-payments for office visits to in-network doctors (General Practice, Family
Practice, Internal Medicine, Pediatrics, or OB-GYN) will change from $15 to
$20 and to $35 for visits to specialists. Co-payments for in-network urgent
care will be $25. Emergency room co-payments are $50, but the participant
will be reimbursed $25 for genuine emergencies.

o Under the MMCP, the individual out-of-network deductible will change from
$200 to $300 per year. The family out-of-network deductible will change
from $600 to $900 annually. Under the Comprehensive Health Care Benefit
(CHCB), the individual deductible will increase from $100 to $200 per year,
and the family deductible will increase from $300 to $400 annually.

o Under both the MMCP (out-of-network) and the CHCB, the out-of-pocket
maximums will increase from $1,500 per person per year to $2,000. The
family out-of-pocket maximum will increase from $3,000 to $4,000. Any
amounts already applied towards the deductible and/or out-of-pocket
maximums in 2007 will be applied towards these new maximums.

o Prescription drug co-payments will increase to $10 for generic; $20 for brand
name; and $30 non-formulary brand at retail pharmacies. A 90-day mail order
supply will cost $20 for generic; $30 for brand name; and $60 for non-
formulary brand.

o The medical plan will provide coverage for cochlear implants for treatment of
hearing loss.
o Supplemental sickness benefits will be adjusted upward to reflect increased

pay rates, and the time limit for submitting benefit claims will be extended to
sixty (60) days from the current twenty (20) days.
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