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ALSO PRESENT:

DAREN DREW EMPLOYEE
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W LLIAM T. LAVELLE, ESQ., LAVELLE LAW &
ASSOCI ATES P.C., FOR EMPLOYEE DAREN DREW

M CHAEL COLOMBO, FI NANCI AL SECRETARY FOR THE
ORGANI ZATI ON, | BEW

SAMUEL VEYTSMAN, ASSOC|I ATE COUNSEL- LABOR AND
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MR. MAGGI ORE: Good afternoon.
Today is Novenber 16, 2022. The time
Is approximately 12:18 p. m

This trial is being held at the
Hi Il |l side Maintenance Conpl ex, Room 241,
second floor of the admnistration
office. W name is Seth Maggi ore, and
1l be serving as the trial officer.

Present at this time is the
charged enpl oyee, Daren Drew, al ong
with his union representative M.

Ri cardo Sanchez of the IBEW Al so
present is Sanuel Veytsman, associ ate
counsel of |abor enmployment for the
carrier, and WIlliam Lavelle, counsel
for the | BEW Addi tionally, M ke

Col onbo for the IBEWis sitting in as an
observer.

Before we begin, I'd like to
establish for the record that the
Carrier is permtting the |BEWto have
| egal counsel present for this trial on
a non-precedential basis, and have
agreed that the | BEW counsel nor

M. Veytsman are allowed to participate
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in this hearing.

M. Sanchez, if you would like to
di scuss or review anything that arises
during this trial with your counsel,
pl ease do so by requesting a recess SO
you can speak with the counsel off the
record.

M. Drew is being afforded this
trial in connection with the charges
detailed in the notice of trial for
case number 3870-22, which | will read
into the record.

Conduct unbecom ng of an
empl oyee, violation of corporate
al cohol and substance abuse policy,
Section four, prohibited conduct, D,
which states in part, detection of a
prohi bited substance resulting from any
requi red toxicology test is a violation
of this policy. In that on June 7th,
2022, you reported to the Long Island
Rai | road Medical Facility in M neol a,
New Yor k, where you submtted a urine
specimen as a part of the

return-to-duty drug test.
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On June 13, 2022, the departnment
was i nformed that you tested positive for
mari juana. You may, if you so desire,
be acconpani ed by a union credited
representative of the organization, to
represent you wi thout expenses to the
Carrier -- to the Conpany. May produce
wi t nesses on your own behalf wi thout
expenses to the Conpany. You and your
representative may cross-exam ne
witness. You'll be expected to be
present throughout the entire
proceedi ng. Signed by Corinne
Swi ci cki, Senior Manager, Man Power
Resource Managenent .

That ends the trial charge.

This notice of trial was sent to
M. Drew via certified and First Class
mail to M. Drew s address of record,
which is 219-53 Ryan Road, Laurelton,
New York 11413. A copy was al so sent
to the Organization.

It is a one-page document
bearing certified mail number

70220410000344307616. It is dated
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June 14, 2022. | "' m now handi ng copi es
to M. Drew and M. Sanchez for their
revi ew

M. Drew, did you receive this
notice of trial?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, has
your organi zation received a copy?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: Il will mark and
enter this notice of trial date June
14, 2022 as Carrier Exhibit 1.

(Carrier Exhibit 1 was marked for

the record.)

MR. SANCHEZ: This is nmy copy?

MR. MAGGI ORE: Yes.

Next, | have the certified mil
recei pt, bearing the same certified
mai | nunmbers, as Carrier Exhibit 1.
| *'m providing copies of the certified
mai |l receipt to M. Drew and
M. Sanchez for their verification that
the certified nunmbers match.

If there are no objections, |

will mark and enter this as Carrier's
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Exhi

bit 1A.

Any obj ections,

M. Sanchez?

MR. SANCHEZ: |'m just | ooking
at -- there it is.
No.
MR. MAGGI ORE: M. Drew?
MR. DREW No.
(Carrier Exhibit 1A was marked
for the record.)

MR. MAGGI ORE: Next, | have
United States Postal Service tracking
hi story bearing the same certified mail
numbers as Carrier Exhibit 1 and 1A

It's a two-page document. [ ''m

providing copies to M.

Drew and

M.

Sanchez for

their

verification that

the certified mail

nunmber s mat ch.

(At this time, the witness
perused the aforenmentioned item)
MR. MAGGI ORE: |f there are no
objections, I will mark and enter this
as Carrier Exhibit 1B.
M. Drew, do you have any
obj ections?

MR. DREW  No.
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MR. MAGGI ORE: M. Sanchez?

MR. SANCHEZ: No.

(Carrier Exhibit 1B was marked

for the record.)

MR. MAGGI ORE: | note for the
record that the First Class mailing of
this notice was not returned to the
Carriers undelivered.

Next, | have a rescheduling
notice dated June 23, 2022, bearing
certified mail nunber
70220410000344309634, rescheduling the
trial from June 23rd, 2022 to July 26,
2022. This rescheduling notice was
delivered to M. Drew via certified and
First Class mail. A copy was al so sent
to the Organi zati on.

| *'m providing copies of this
rescheduling notice to M. Drew and
M . Sanchez.

M. Drew, did you receive a copy
of this rescheduling notice?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, did

t he Organi zation receive a copy of this

LH REPORTING SERVICES, INC. 718-526-7100
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reschedul ing notice?

MR. SANCHEZ: Yes.

MR. MAGGIORE: |If there are no
objections, | will mark and enter this
as Carrier's Exhibit 2.

M. Drew, do you have any
obj ections?

MR. DREW No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No.

(Carrier Exhibit 2 was marked for

the record.)

MR. SANCHEZ: |'m sorry, what did
you identify? Two. Just two?

MR. MAGGI ORE: Next, | have a
certified mail receipt bearing the same
certified mail nunber as Carrier
Exhibit 2. |'m providing copies of the
certified mail receipt to M. Drew and
M. Sanchez for their verification that
the certified mail numbers match.

If there are no objections, |
wi Il mark and enter the certified mail

recei pt as Carrier Exhibit 2A.

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N N NN NN R R R R R R PR R P
a A W N P O © 0O N o o »~ W N B O

10

Any objections, M. Drew?

MR. DREW No.

MR. MAGG ORE: M. Sanchez, any
obj ections?

MR. SANCHEZ: No.

(Carrier Exhibit 2A was marked

for the record.)

MR. MAGGI ORE: Next, | have the
United States Postal Services tracking
hi story bearing the same certified mil
numbers as Carrier Exhibit 2 and 2A.
It's a two-page document. ' Il provide
copies to M. Drew and M. Sanchez for
their verification that the certified
numbers mat ch.

If there are no objections, |
will mark and enter this as Carrier
Exhi bit 2B.

M. Drew, do you have any
obj ections?

MR. DREW No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No.

(Carrier Exhibit 2B was marked
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for the record.)

MR. MAGGI ORE: Next, | have a
rescheduling notice dated June -- |'m
sorry, July 26, 2022, bearing certified
mai | nunmbers 70220410000344311798,
rescheduling the trial fromJuly 26,
2022, to August 9, 2022.

This rescheduling notice was
delivered to M. Drew, via certified
and First Class mail. A copy was al so
sent to the Organi zation. | *'m
providing copies of this rescheduling
notice to M. Drew and M. Sanchez.

M. Drew, did you receive a copy
of this rescheduling notice?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, did
t he organi zation receive a copy of this
reschedul ing notice?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: |f there are no
objections, I will mark and enter this
as Carrier's Exhibit 3.

Any objections, M. Drew?

MR. DREW  No.
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MR. MAGGI ORE: M. Sanchez, any
obj ections?

MR. SANCHEZ: No.

(Carrier Exhibit 3 was marked for

the record.)

MR. MAGGI ORE: Next, | have a
United States Postal Service tracking
hi story bearing same certified mail
number as Carrier Exhibit 3. It's a
t wo- page docunent.

|*m providing copies to M. Drew
and M. Sanchez for their verification
that the certified numbers match.

MR. DREW  Good.

MR. MAGGI ORE: |f there are no
objections, | will mark and enter this
as Carrier Exhibit 3A

Any objections, M. Drew?

MR. DREW  No.

MR. MAGGI ORE: Any obj ections,
M. Sanchez?

MR. SANCHEZ: No.

(Carrier Exhibit 3A was marked

for the record.)

MR. MAGGI ORE: Next, | have a
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reschedul ing notice dated November 2,
2022, bearing certified mail nunber
702274000344311279, rescheduling this
trial fromJuly 26, 2022 to

Novenmber 16, 2022.

This rescheduling notice was
delivered to M. Drew via certified and
First Class mail. A copy was al so sent
to the Organi zati on.

| " m providing copies of this
rescheduling notice to M. Drew and
M . Sanchez.

M. Drew, did you receive this
rescheduling notice?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, did
you receive this rescheduling notice?

MR. SANCHEZ: | just have a
guesti on.

Generally, they're sent with
return receipts, right?

MR. MAGGI ORE: To the enpl oyee,
yes.

Did you receive a copy of the

November 2, 2022 rescheduling notice?
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MR. SANCHEZ: |'m not certain,
but | guess |I'll say yes.

MR. MAGGIORE: |If there are no
objections, | will mark and enter this
as Carrier's Exhibit 4.

Any objections, M. Drew?

MR. DREW No.

MR. MAGGI ORE: Any objections,
M. Sanchez?

MR. SANCHEZ: No.

(Carrier Exhibit 4 was marked for

the record.)

MR. SANCHEZ: Can | take one
smal |l recess fore a moment ?

MR. MAGGI ORE: That's fine. The
time is approximately 12:33 p.m, and
we are going to take a brief recess.

Off the record.

(At this time, a discussion was

held off the record.)

MR. MAGGI ORE: The time is
12:40 p.m, and we are back on the
record.

Next, | have a certified mail

recei pt bearing same certified mail
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number as Carrier Exhibit 4.

"' m providing copies of the
certified mail receipt to M. Drew and
M. Sanchez for their verification that
the certified mail nunbers match.

If there are no objections, |
will mark and enter this as Carrier's
Exhi bit 4A.

Any objections, M. Drew?

MR. DREW No.

MR. MAGGI ORE: Any objections,
M. Sanchez?

MR. SANCHEZ: No.

(Carrier Exhibit 4A was marked

for the record.)

MR. MAGGI ORE: Next, | have
United States Postal Service tracking
hi story bearing the same certified mail
numbers as Carrier Exhibit 4 and 4A.
It's a two-page document. | *'m
provi ding copies to M. Drew and
M. Sanchez for their verification that
the certified mail nunbers match.

If there are no objections, |

will mark and enter this as Carrier
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Exhi bit 4B.

M. Drew, do you have any
obj ections?

MR. DREW  No.

MR. MAGGI ORE: M. Sanchez, any
obj ections?

MR. SANCHEZ: No.

(Carrier Exhibit 4B was marked

for the record.)

MR. MAGGI ORE: | note for the
record that the First Class mailing of
this notice has not been returned to
the Carrier.

M. Drew, would you pl ease
I dentify yourself for the record with
your name and | BM nunber.

MR. DREW Name i s Daren Drew,
| BM number is 50112.

MR. MAGGI ORE: What is your
position with the Long |Island Railroad?

MR. DREW El ectrician.

MR. MAGGI ORE: How | ong have you
been an el ectrician?

MR. DREW Twenty-four years with

the Railroad.

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N N NN NN R R R R R R PR R P
a A W N P O © 0O N o o »~ W N B O

17

MR. MAGGI ORE: \What are your
duties and responsibilities as an
el ectrician.

MR. DREW Repairing and
troubl eshooting the trains. Last two,
three years, |'ve been working on the
AC units. Air conditioning units.

MR. MAGGI ORE: Have you hel d any
ot her positions with the railroad?

MR. DREW No.

MR. MAGGI ORE: What is your
current work | ocation?

MR. DREW Hillside Facility.

MR. MAGGI ORE: What are your
posted hours and relief days?

MR. DREW 6:30 a.m to 3:30 p.m
Saturday and Sunday is ny relief day.

MR. MAGGI ORE: Before proceeding,
Il will read you your rights during this
trial.

You are entitled to be
represented by a duly credited union
representative subject to the ternms and
condi tions of the applicable bargaining

agreement without cost of the Carrier.
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Do you understand that right?

MR. DREW  Yes.

MR. MAGGI ORE: Do you wish to
have uni on representation during this
trial?

MR. DREW  Yes.

MR. MAGGI ORE: Whom do you wi sh
to represent?

MR. DREW M. Sanchez.

MR. MAGGI ORE: You are al so
entitled to summon any person or
produce any evidence that will enable
you to defend yourself against the
charges brought against you by Carrier,
wi t hout a cost to the Carrier.

Do you understand that right?

MR. DREW  Yes.

MR. MAGGI ORE: You are al so
entitled to cross-exam ne any witness,
exam ne any evidence that may be
produced by the Carrier, or have your
representative do so on your behalf.

Do you understand that right?

MR. DREW  Yes.

MR. MAGG| ORE: M. Drew, are you
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ready to proceed with trial today?

MR. DREW  Yes.

MR. MAGG ORE: M. Sanchez, is
the Organization ready to proceed with
trial today?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: The time is
approximtely 12:44 p. m | want to
take a brief recess to allow the
Carrier's first witness to enter the
room

Off the record.

(At this time, a discussion was

held off the record.)

MR. MAGGIORE: Time is 12:44 p. m

We are back on the record.

The Uni on has requested to nmake a
not i on.

MR. SANCHEZ: |1'd like to nmake a
notion for a directive verdict as the
charge is not sustainable in |ight nost
favorable to the Carrier. Marijuana is
not an illegal drug. M. Drew is not
under regul ated service or FRA or the

CFR. And THC is not a proof of

LH REPORTING SERVICES, INC. 718-526-7100
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I mpai r ment .

MR. MAGGI ORE: M. Sanchez, you
and M. Drew will have an opportunity
to provide a defense against the
charges placed agai nst you. | please
ask that any statements of that sort,
you reserve for that time.

The time is 12:45 p.m, and we
are going to go off the record for the
Carrier witness to enter the room

(At this time, a recess was

t aken.)

MR. MAGGI ORE: We are back on the
record. The time is now approxi mately
12: 48 p. m

Carrier's first witness has
j oi ned us.

MR. SANCHEZ: | have a question
of clarification before we begin.

| assume if the Carrier's first
witness is being called, then you
denied nmy application for nmy notion?

MR. MAGGI ORE: As | expl ained
earlier, you are going to have an

opportunity to provide a defense.
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MR. SANCHEZ: So that's yes?

MR. MAGGI ORE: | ' m answering your
guestion. | mean, you asked if |I'm
all owi ng your motion or denying the
nmoti on?

MR. SANCHEZ: You're denying ny
application.

MR. MAGGI ORE: And | expl ai ned
t hat you are going to have the
opportunity to represent M. Drew and
provide a defense for himas the trial
proceeds.

As of this point, we are going to
I ntroduce Carrier witnesses. The
Carrier witnesses will provide their
testinony and evidence. And after that
point, you will be able to provide
testinmony in evidence to defend
M. Drew.

MR. SANCHEZ: Okay. So that's
yes?

MR. MAGGI ORE: To what ?

MR. SANCHEZ: You deny ny
application, since you started with

your first witness.
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MR. MAGGI ORE: Yes. We are going
to continue with the trial.

MR. SANCHEZ: Okay. Thank you.

MR. MAGGI ORE: Can you pl ease
state your name and | BM nunber for the
record.

MS. SWCICKI: Corinne Swi cick
54910.

MR. MAGGH ORE: Ms. Swi cicki,
what's your current position at the
Long Island Rail Road?

MS. SW CICKI: Senior manager,
Manpower Resource Managenent.

MR. MAGGI ORE: \What are sonme of
your responsibilities and duties in
your current position?

MS. SW CI CKI : Responsi bl e for 24
hours, seven-day a week Manpower
office, for the maintenance of the
equi pment department. Some of ny
responsibilities are payroll, auditing,
adm ni stration of corporate
departnmental policies and ensure
conpliance with collective bargaining

agreements.
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MR. MAGGI ORE: You are called as
the Carrier's first witness for charges
facing M. Drew today.

|*'m going to give you a copy of
the notice of trial, which is marked as
Carrier Exhibit 1, and ask you to
review it, please.

M. Drew, M. Sanchez, do you
wai ve reading of the charges into the
record again? Do you waive --

MR. SANCHEZ: Yeah, we'll waive.

MR. MAGGI ORE: Ms. Swicicki, are
you the charging official?

MS. SWCICKI: Yes, | am

MR. MAGGI ORE: Does M. Drew
report to you?

MS. SW CI CKI : No, he does not.

MR. MAGGI ORE: Are you involved
in his supervision?

MS. SW CI CKI : |*'min charge of
his time and attendance.

MR. MAGGI ORE: Trial charges
state that M. Drew has been charged
with violations of corporate al cohol

and substance abuse policy.
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Does the Carrier have such a
policy?

MS. SW CI CKI : Yes, we do.

MR. MAGGI ORE: Do you have copies
of that policy?

MS. SW CI CKI : Yes, | do.

MR. MAGGI ORE: Let the record
show that Ms. Swi cicki has provided a
23- page document that contains three
attachments, attachnent A, attachment B
and attachment C. |'m providing copies
of this document to M. Drew and
M . Sanchez.

If there are no objections, [l
mar k and enter this as Carrier
Exhi bit 5.

Are there any objections,
M. Drew?

MR. DREW  No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No.

(Carrier Exhibit 5 was marked for

the record.)

MR. MAGGI ORE: Ms. Swicicki, you
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said this was what type of document?
l"m sorry. | apol ogi ze.

You said that this was the
al cohol and substance abuse policy,
correct?

MS. SWCICKI: Correct.

MR. MAGGI ORE: Okay. Who does
the policy apply to?

MS. SWCICKI: To all of Long
I sland Rail Road enpl oyees.

MR. MAGGIORE: |s there a rule or
policy which specifically states that?

MS. SW CI CKI : Yes.

MR. MAGGI ORE: Can you read that
into the record, please, and identify
it.

MS. SW CI CKI : Yes. It's on page
17 of 23. It is nunmber ten,
return-to-duty. Regul ated service
empl oyees, conmmercial drivers and
safety sensitive enployees -- oh,
apol ogi ze.

MR. MAGGI ORE: | was asking who
the policy applies to.

MS. SW CI CKI: Yes. | apol ogi ze.
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On page one of 23, it does state the
MTA Long |Island Rail Road enpl oyee is
commtted to an al cohol and drug-free
wor kpl ace. And al so, the scope -- this
policy applies to all Long Island
Rai | road enpl oyees. Conpliance is a
condi tion of accepting and conti nuing
Long Island Rail Road enpl oyment.

Not hing in this policy prohibits
the Long Island Rail Road from taking
di sci plinary action, up to and
i ncluding dismssal, with or wthout
conducting drug and al cohol testing
when there's a violation of this policy
or a reasonabl e suspicion of a
violation of this policy.

MR. SANCHEZ: \What page was t hat
on again?

MS. SW CI CKI : Page one.
apol ogize. It's under the scope.

MR. MAGGI ORE: Ms. Swicicki, the
trial notice states that on June 7,
2022, M. Drew submtted a urine
speci men as part of a return to work

drug test.
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Why was M. Drew subject to a
return to work drug test on June 7,
20227

MS. SW CI CKI : M. Drew was out
for over 30 cal endar days. So he
needed to report to the medical
facility for a return-to-duty drug
test.

MR. MAGGI ORE: s there a
rul e/ policy which specifically states
t hat ?

MS. SWCICKI: Yes. In the
al cohol and substance abuse policy, on
page seven of 23, nunber ten,
return-to-duty, regul ated service
enpl oyees, commercial drivers and
safety sensitive enployees who have
been absent from work for any reason
for 30 cal endar days or nmore, will be
subject to drug and al cohol testing.
This will be performed concurrent with
a return-to-duty physical exam nation
when applicable. All enployees who are
returning to work follow ng a violation

of this policy that was not also a
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vi ol ati on of federal regulations wil
be subject to drug and/or al cohol
testing concurrent with a
return-to-duty physical exam nation.

MR. MAGGI ORE: Do you have any
documentation to show that M. Drew was
absent for 30 days or nore as of
June 7, 20227

MS. SWCICKI: Yes, | do
( Handi ng.)

MR. MAGGI ORE: Ms. Swi cicki has
handed nme a ten-page document. |'m
providing copies to M. Drew and
M. Sanchez.

It notes, on the upper |left-hand
corner, appears to be a screenshot of
Kronos Wor kforce Central.

If there are no objections, |
will mark and enter this as Carrier
Exhi bit 6.

Any objections, M. Drew?

M. Lavelle, if you'd like to
speak to M. Drew, please ask for a
recess. M. Lavelle? Thank you.

MR. DREW lt's kind of difficult
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to go through this to see every date
that | was out when I was trying to get
my cancer treatment.

MR. MAGGI ORE: |If you'd like to
take a recess to review, we can go off
the record for a moment.

Woul d you like to do that?

MR. SANCHEZ: Let's do that.

MR. MAGGI ORE: The tine is
12:57 p.m, and we are going to take a
brief recess.

(At this time, a recess was

t aken.)

MR. MAGGI ORE: The time is
approximately 1: 00 p.m, and we are
back on the record.

Prior to going into recess,

M. Drew wanted to exam ne the document
provided by Ms. Swicicki. The Kronos
Wor kf orce Central.

Have you had an opportunity to
review that, M. Drew?

MR. DREW  Yes.

MR. MAGGI ORE: Do you have any

obj ections of that being entered into
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the record?

MR. DREW No.

MR. MAGG ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No.

MR. MAGGI ORE: We'll mark and
enter this document as Carrier
Exhi bit 6.

(Carrier Exhibit 6 was marked for

the record.)

MR. MAGGI ORE: Ms. Swicicki, can
you pl ease explain what that document
shows?

MS. SWCICKI: Yes. A screenshot
of our Kronos time and attendance. So
It shows that M. Drew was out sick on
Monday -- Monday, February 14th and all
t he way through, for himreturning on
June 8th.

MR. MAGGI ORE: Ms. Swi cicki,
according to Carrier Exhibit 1,

M. Drew underwent a return-to-duty
drug test on June 7, 2022.
Were you advised of the results

of M. Drew s June 7, 2022
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return-to-duty test?

MS. SW CI CKI : Yes, | was.

MR. MAGGI ORE: How did you becone
aware of the results?

MS. SW CI CKI : | received an
e-mail from Christopher Yodice fromthe
medi cal department. He e-mailed to ne
to state that his test had -- he tested
positive for marijuana on a
return-to-duty drug test conducted on
June 7t h.

MR. MAGGI ORE: Do you have any
docunentation to show that?

MS. SWCICKI: Yes, | do
(handi ng) .

MR. MAGGI ORE: Ms. Swi cicki has
provided ne with a one-page docunent.
It's an e-mail, subject line is
Positive Drug Test Results.

"1l provide a copy to M. Drew
and M. Sanchez.

M. Lavelle, | please ask that
you let M. Drew review the evidence,
and that if you would Ilike to discuss

It, please do so off the record.
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M. Lavelle?

MR. LAVELLE: (No verbal
response.)

MR. MAGGI ORE: Yes, but you are
readi ng the document that | just handed
M. Drew. And if you'd |like to speak
with himoff the record, you can do so.

(No response.)

MR. MAGGI ORE: M. Drew, do you
have any objections of this being
entered as Carrier Exhibit 77

MR. DREW Only objection that |
have is that, being the person being
brung up on these charges, | haven't
received a copy or original fromthe
| ab results.

MR. MAGGI ORE: Well, M. Drew,

this is just the first witness. Other

wi t nesses will produce other evidence,
and I'msure that that will be a part
of --

MR. DREW That shoul d have been
given to me from day one.
MR. MAGG| ORE: Excuse me,

M. Lavelle, if you want to speak --
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MR. LAVELLE: |[|I'm not speaking,
counsel .

MR. MAGGI ORE: ' m not counsel .
I'mthe trial officer.

MR. LAVELLE: Okay. But |I'm not
speaki ng.

MR. MAGGI ORE: But M. Sanchez is
his representative.

MR. LAVELLE: Correct. And |I'm

passing notes to M. Sanchez. " m not
speaki ng. That was -- that was the
protocol for today. | wasn't all owed

to speak on the record.

MR. MAGGI ORE: No, | said you are
not allowed to participate in the
heari ng. But you are participating by
passing notes to M. Drew and to
M. Sanchez.

If you'd like to discuss anything
off the record, please do so.

MR. LAVELLE: | don't think it
really makes a | ot of sense to spend
four hours here running in and out of
the room

MR. MAGGI ORE: Wel |, what makes

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N N NN NN R R R R R R PR R P
a A W N P O © 0O N o o »~ W N B O

34

sense Iis the fact that M. Sanchez is

his representative, and that is who is

all owed to represent himduring t

heari ng.

hi s

You are allowed to sit in as a

wi t ness that was agreed upon prior to

this trial.

MR. SANCHEZ: He's here to advi se

me.
MR. MAGGI ORE: And he can advise
you - -
MR. SANCHEZ: |'m going to take a
recess.

MR. MAGGI ORE: Okay.

The time is 1:04 p.m, and we are

going to go off the record.
(At this time, a recess was
t aken.)

MR. MAGGI ORE: The time is

approximately 1:08 p.m, and we are

back on the record.

Prior to going off the record,

Ms. Swicicki submtted an e-mail

into

the record. The subject of the e-mil

was Positive Drug Test Results.
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| was asking M. Drew if he
objected to this being entered into the
record.

MR. DREW At that time, | said
that | do because | never received no
test results fromthe actual |ab that
tested nme.

MR. MAGGI ORE: At that tinme?

MR. DREW Yes. | should have
received test results. To me and ny
fam ly that's going through this.
Nobody el se at this table.

MR. MAGGI ORE: Did you request
test results fromthe Carrier at that
time?

MR. DREW No, | haven't. |
I nqui red about it.

MR. MAGGI ORE: To the Carrier?

MR. SANCHEZ: | think we are
tal king about if he's objecting to this
pi ece of evidence. Why don't we stick
to that. Because if he doesn't, |
will.

[t's an e-mail. It's hearsay. I

t hi nk Chri stopher Yodice is going to be
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one of your next w tnesses, so he
shoul d present this into evidence.

Al so, it assumes a fact that
hasn't been proven. Says, "Has tested
positive for marijuana," which he
hasn't. So |I'm going to object this to
e-mai | .

MR. MAGGI ORE: All right. The
obj ections are noted for the record.
However, this was how Ms. Swi cick
| earned of the incident, so it is
rel evant.

| want to enter it into evidence
as Carrier Exhibit 7.

(Carrier Exhibit 7 was marked for

the record.)

MR. MAGGI ORE: Ms. Swicicki, what
action did you take once you were
informed that M. Drew tested
positive of marijuana on June 13 --

MR. SANCHEZ: Objection. He
didn't test positive for marijuana.

MR. MAGGI ORE: Excuse ne. You
are going to have an opportunity to

Cross-exam ne --
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MR. SANCHEZ: Obj ecti on. He
didn't test positive for marijuana.

MR. MAGGI ORE: That's your
position. You'll have an opportunity
to cross-exam ne the witness.

MR. SANCHEZ: ' 1l put an
objection. That's all. Objection. He
did not test positive for marijuana.

MR. MAGGI ORE: Not ed for the
record, but that's the subject of this
trial. And you'll have an opportunity
to present the defense for M. Drew.

Ms. Swi cicki, what action did you
t ake once you were informed that M.
Drew tested positive for marijuana on
June 13, 20227

MS. SW CI CKI : | sent an
out -of -service notice to M. Drew and
also notified himvia tel ephone that he
was bei ng taken out of service for
vi ol ati on of the corporate al cohol and
substance abuse policy.

MR. MAGGI ORE: Do you have any
documentation to support that?

MS. SW CI CKI : Yes, | do
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(handi ng) .

MR. MAGGI ORE: Let the record
note that Ms. Swi cicki has handed me
out - of -service notice.

|*m providing copies to M. Drew
and M. Sanchez for their review

If there are no objections, |
wi Il mark and enter this as Carrier
Exhi bit 8.

M. Drew, do you have any
obj ections?

MR. DREW  No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No obj ections.

(Carrier Exhibit 8 was marked for

the record.)

MR. MAGG ORE: Ms. Swicicki, are
you aware of any other tests that were
performed with a urine speci nmen
provided by M. Drew for his
return-to-duty drug test on June 7,
20227

MS. SWCICKI: Yes. The enpl oyee

requested a split sanmple, and |
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received an e-mail from Christopher
Yodi ce that the split sanmple result has
been received and it reconfirms the
initial positive results.

MR. MAGGI ORE: Do you have any
documentation to support that?

MS. SW CI CKI : Yes, | do.

(Handi ng.)

MR. MAGGI ORE: Note for the
record that Ms. Swi cicki has handed ne
a two- page document, which is an
e-mai |, subject line, RE Positive Drug
Test Result.

| provided copies to M. Drew and
M. Sanchez for their review

M. Drew, do you have any
objections for this being entered into
the record?

MR. DREW  No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: No.

MR. MAGGI ORE: "1l mark and
enter this as Carrier Exhibit 9.

(Carrier Exhibit 9 was marked for
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the record.)

MR. MAGG ORE: Ms. Swi cicki,
based on the information provided, did
M. Drew violate the corporate al cohol
and substance abuse policy?

MS. SW CI CKI : Yes.

MR. MAGGI ORE: Specifically, what
section of the policy did M. Drew
vi ol ate?

MS. SW CI CKI : It is on page five
of the al cohol and substance abuse
policy, Prohibited conduct and
empl oyment -- enployee requirenents,
letter D, "The detection of a
prohi bited substance resulting from any
requi red toxicological test is a
viol ation of this policy."

MR. MAGGI ORE: | have no further
guestions for Ms. Swi cicki

M. Sanchez, M. Drew, do you
need time off the record to review
docunment s?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: Okay. The time is

1:14 p.m, and we are going to take a
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brief recess.
(At this time, a recess was
t aken.)

MR. MAGGI ORE: The time is
1:.25 p.m, and we are back on the
record.

Prior to going off the record, |
stated | had no further questions for
Ms. Swi cicki .

M. Sanchez and M. Drew, do you
have any questions for Ms. Swi cicki?

MR. SANCHEZ: Yes.

So I"'mgoing to ask -- basically,
| have three questions |I'm going to ask
Ms. Swicicki. And then we are going to
reserve the right to recall her after
we review all this documentation,
because it's too much documentation to
review. And |'m going to object to the
size of this room because it makes it
al most i nmpossi ble to have any dial ogue

and some privacy.

So I'lIl ask you a few questions,
and then we'll go off the record and
we'll recall you when we are ready.
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So ny first question is, as part
of your job scope, are you fam/liar
with the | BEW coll ective bargaining
agreement ?

MS. SW CI CKI : | am famliar with

MR. SANCHEZ: And when you say
you are famliar, do you take any
gui dance from | abor relations, or do
you have the authority to interpret the
| BEW col | ective bargai ning agreenent?

MS. SW CI CKI : " m sorry, can you
just repeat that one nmore time?

MR. SANCHEZ: Do you have the
authority to make a deci sion based on
your interpretation of the |BEW
agreement, or do you consult with
soneone else? |Is there a higher
authority that you confer with?

MS. SWCICKI: W go by the
col l ective bargai ning agreement. And
I f we have any, you know -- we need
some nmore understandi ng, then we would
reach out to | abor relations.

MR. SANCHEZ: Okay.
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Ms. Swicicki, do you know if the urine
test that was -- the urine test that
was given to M. Drew tested for the
presence of cannabi noids on the day in
guestion?

MS. SW CI CKI : | -- | cannot -- |
do not know that answer.

MR. SANCHEZ: And on the day that
M. Daren Drew s test results came back
and you were contacted by medical, and
| believe you said that he tested
positive, did anybody send an e-mail or
message to say that on the day he took
the test, he seemed inmpaired or there
was anyt hing wrong with hin?

MS. SW CI CKI : No.

MR. SANCHEZ: And from the day he
took the test and returned back to
service, were there any conplaints or
did anybody bring any concerns to your
attention about M. Drew | ooking
| mpai red or being inpaired or acting
odd on the job? Anything that would
cause someone to think he was under the

i nfluence?
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MS. SW CI CKI : No, | did not
receive any e-nmails.

MR. SANCHEZ: Do you know, after

he took the test -- | believe it was in
June, June 13th, | believe was the
urine analysis -- was he returned to

duty the very next day? Do you know
when he was returned to duty?

MS. SWCICKI: So he took the
test on June 7th. And the results did
not conme in until June 13th.

MR. SANCHEZ: So when he took --
went to medical, a return-to-work
physical, he took the physical portion
of the test.

MS. SW CI CKI: Yes.

MR. SANCHEZ: And he passed the
physical portion of the test. |Is there
any documentation that he gets to -- |
guess it goes to Manpower. s there a
formthat he's given to say that he's
passed physical testing and returned
back to duty?

MS. SWCICKI: W just receive

that he's able to return to work, and
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we do not receive the drug test results
t hen because it does take a few days.
But we did receive that he's able to
return to work the next day. He did
return on June 8th.

MR. SANCHEZ: So he was cl eared
for medical to return to duty the very
next day?

MS. SWCICKI: Correct.

MR. SANCHEZ: And he did come
back on the 8th?

MS. SW CI CKI : Correct.

MR. SANCHEZ: And there's
docunentation to that effect?

MS. SW CI CKI : lt'"s in -- an ASF
from medi cal departnment that they use
according to put in that information
that he's clear to return.

MR. SANCHEZ: Okay. | have no
further question. | reserve the right
to call Ms. Swi cicki back after we get
a chance to review all these docunments.

MR. MAGGI ORE: Thank you,

Ms. Swicicki. You are excused and

subject to recall, if needed. Pl ease
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do not discuss this matter with anybody
outside of this roomwhile the trial is
still pending.

The time is approximtely
1:.30 p.m We are going to take a brief
recess to allow the Carrier's second
witness to enter the room

(At this time, a recess was

t aken.)

MR. MAGGI ORE: We are goi ng back
on record. The time is approximtely
1:36 p.m

We've been joined by the
Carrier's second witness.

Pl ease state your nanme and | BM
number for the record.

MR. YODI CE: My name is Chris
Yodice. W IBMis 51656.

MR. MAGGI ORE: What is your
current position with the Railroad?

MR. YODI CE: My title is
Assi stant Director of Enployee
Servi ces.

MR. MAGGI ORE: \What are sonme of

your duties and responsibilities at
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your current position?

MR. YODICE: | oversee the
general running of the Railroad's
medi cal departnment, includes case
management and reasonabl e
accommpdati ons and those sort of
things. And |I'm also the designated
enpl oyee representative for drug and
al cohol testing. So | oversee the drug
and al cohol testing prograns as well.

MR. MAGGI ORE: How many years of
service do you have with the Railroad?

MR. YODI CE: Years of service,

21.

MR. MAGGI ORE: You've been called
here as a Carrier witness in regard to
the charges stated in the notice
agai nst M. Drew, which has been marked
and entered as Carrier Exhibit 1.

I*'m going to show themto you and
ask if you've reviewed them

M. Drew, M. Sanchez, do you
read or waive -- sorry --

MR. SANCHEZ: Yes.

MR. MAGGI ORE: -- waive the
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readi ng of the charge notice?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: M. Drew?

MR. DREW (A nonverbal response
was given.)

MR. MAGGI ORE: Ckay.

M. Yodice, are you famliar with

MR. YODI CE: Through this, yes.

MR. MAGGI ORE: Does he report to
you?

MR. YODI CE: No.

MR. MAGGI ORE: Were you invol ved
in his supervision?

MR. YODI CE: No.

MR. MAGGI ORE: The trial charge
speaks to a return-to-duty drug test;
can you please explain the process of
t hat test.

MR. YODI CE: The process for the
testing itself?

MR. MAGGI ORE: Yes.

MR. YODI CE: So when someone
reports to the medical ?

MR. MAGGI ORE: Yes.
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MR. YODI CE: An enployee wil
report to medical for the drug test.
So just as a qualifier, I'"mnot a
certified collector. This is very
broad based what happens in the drug
testing.

Enpl oyee is called in by the
coll ector. Empl oyee is asked to sel ect
a container or urine specinmen
container. The collector goes through
the custody control formwith the
empl oyee, that they fill out when
applicable. The enmpl oyee picks the
cup, the cup is broken into -- really
there are pieces of it. There's one
urine specimen container that the
enpl oyee urinates into.

When the enmpl oyee is done, they
use the DOT bat hroom  When they're
done with that, they bring the specimen
out. It's split into two sanples in
two separate tubes. There's a primary
speci men and split specinmen. The
enpl oyee watches as the coll ector

splits it into two. Collector seals
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bot h speci nens.

| believe the enployee initials
just to make sure they label it with a
sticker fromthe custody control form
| believe the enployee initials both.
And the specinmens are sealed then for
sendi ng.

MR. MAGGI ORE: W th respect to
the return-to-duty drug test referenced
in the trial charge, the June 7, 2022
test, did you receive any documentation
regarding the results of that test?

MR. YODI CE: | did.

MR. MAGGI ORE: Do you have copies
of -- do you have any docunentation to
submt regarding that?

MR. YODI CE: | do. | have a copy
of the custody control form

MR. MAGGI ORE: All right. Let
the record note that M. Yodice handed
me a one-page document. Top, it says
forensic drug testing custody and -- |
believe control form It's cut off. |
think that's what it says. On the

upper right-hand corner, it has Quest
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Di agnostics | ogo.

| provided a copy to M. Drew and
M. Sanchez for their review

If there are no objections, |
will mark and enter this as Carrier
Exhi bit 10.

M. Drew, do you have any
obj ections?

MR. DREW No.

MR. MAGGI ORE: M. Sanchez, do
you have any objections?

MR. SANCHEZ: Only that under,
guess, A, which says drug test to be
performed, it says THC, CFC, PCP, and
O AMP, there's no box checked. It just
says reason for test, it says return to
duty. But it doesn't say the test to
be performed. | don't know if that
shoul d be checked off or --

That's all.

MR. MAGGI ORE: Okay. | note your
obj ection for the record. However,
this is marked as a return-to-duty drug
test.

" m showi ng that issue that you
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brought up to M. Yodice, that it's not
checked off.

Il will mark and enter this as
Carrier Exhibit 10.

(Carrier Exhibit 10 was marked

for the record.)

MR. MAGGI ORE: M. Yodice, can
you pl ease explain what the docunent
Is, the formyou submtted?

MR. YODI CE: Sur e.

Custody control formis a
document that pretty much essentially
documents the steps in the urine
collection process. So it's initiated
by the collector, who wites in the
donor's identification, BSC numbers
used here. And it goes step by step.
Essentially, it goes step by step to
i ndi cate who handl ed the speci men, who
provi ded the specimen and the speci nen
was checked off and in the custody of
t he enpl oyee and then the coll ector.

MR. MAGGI ORE: All right.

MR. SANCHEZ: "' m going to

obj ect. |s the collector -- the

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N N NN NN R R R R R R PR R P
a A W N P O © 0O N o o »~ W N B O

53

coll ector an enpl oyee of the MIA?

MR. YODI CE: Yes.

MR. SANCHEZ: | don't know if
it's -- but the collector is
responsi ble for this chain of custody?

MR. YODI CE: Correct.

MR. SANCHEZ: So | object to
M. Yodice speaking for the collector
when we can get the --

MR. MAGGI ORE: M. Sanchez --

MR. SANCHEZ: -- collector and
talk to himas the chain of custody.

MR. MAGGI ORE: Well, as | stated,
you are going to have an opportunity to
cross-exam ne M. Yodice regarding --

MR. SANCHEZ: l'"'mjust -- I'm
obj ecti ng.

MR. MAGGI ORE: Under st ood. I
note your objection for the record.
However, again, you'll have the
opportunity to cross-exam ne him
Al so, M. Yodice introduced this in
order to explain the process, not to
say that he himself participated. He' s

expl ai ning the process.
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MR. SANCHEZ: As he believes the

process. He doesn't -- he's not a
collector. It's not his job. So he
may be wrong. It's possible. So I'd

rat her have the collector who actually
coll ected the specinmen and is -- and
was responsi ble for chain of custody to
testify to the chain of custody.

That's all |'m saying.

MR. MAGGI ORE: Under st ood. Li ke
| said, your objection is noted for the
record. However, he was just
expl aining the process, and this is the
docunment he's using to explain that.

So M. Yodice, who is subject to
this test?

MR. YODI CE: M. Drew.

MR. MAGGI ORE: Can you explain
where in the document that's
I dentified?

MR. YODI CE: Sur e.

It's in step five, conpleted by
donor. The initial identification is
up top in step one. And that, as far

as I|'m-- as far as | know, is the
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enmpl oyee' s BSC number. It was showi ng
that it was M. Drew who provided the
specimen. It's his signature in step
five.

MR. MAGGI ORE: What day was this
test perfornmed?

MR. YODI CE: It was on June 7,
2022.

MR. MAGGI ORE: VWhere is that
I ndi cat ed?

MR. YODICE: That's indicated in
two spots. The collector noted it in
step four and the enpl oyee noted it in
step five.

MR. MAGGI ORE: \What were the
results of the test?

MR. YODICE: The results of the
test were positive for marijuana.

MR. MAGGI ORE: \Where is that
I denti fied?

MR. YODICE: That is in step six,
where it's marked off by the MRO, the
medi cal review officer, as positive for
marij uana met abolite.

MR. MAGGI ORE: WAs any ot her test
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performed in connection with this --
with this positive?

MR. YODI CE: VYes.

The enpl oyee, upon being notified
of the positive result, requested that
the split sanple be tested. The
results of the split sanple test are
noted in step seven, where it notes
reconfirmed for marijuana.

MR. MAGGI ORE: | don't have
further questions for M. Yodice.

M. Sanchez, M. Drew, do you
need a noment to review the
docunent ati on submtted?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: The tine is
1:45 p.m, and we are going to take a
bri ef recess.

(At this time, a recess was

t aken.)

MR. MAGGI ORE: The time is
1:52 p.m, and we are back on the
record.

Before we took a recess, | asked

M. Sanchez and M. Drew if they have
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any questions for M. Yodice.

Do you have any questions --

MR. SANCHEZ: Yes.

MR. MAGGI ORE: -- for M. Yodice?

MR. SANCHEZ: So referring to, |
guess, Carrier Exhibit 10. So on the
top, | can't make out exactly what it
says. Looks like it says forensic drug
testing -- |'mnot sure what that says.
Can you tell me if this drug test is a
federal drug test?

MR. YODI CE: It is not.

MR. SANCHEZ: So when this drug
test -- is it a requirement, a federa
requi rement to do this drug test?

MR. YODI CE: It is not.

MR. SANCHEZ: Under what
authority is the test given?

MR. YODI CE: Under Long Island
Rai | Road's authority.

MR. SANCHEZ: So it's conmpany
policy?

MR. YODI CE: Correct.

MR. SANCHEZ: | s there anywhere

on this form or any notes that indicate
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why M. Drew was out of DS?

MR. YODI CE: No.

MR. SANCHEZ: Do you know if they
test, during the return-to-work
physical, do they test for nicotine?

MR. YODICE: To nmy knowl edge,
they do not test for nicotine.

MR. SANCHEZ: Do you know if they
test for alcohol?

MR. YODI CE: For return-to-duty,

t hey do not test for alcohol.

MR. SANCHEZ: But the policy is a
drug and al cohol test?

MR. YODICE: | would have to see
t he policy.

MR. SANCHEZ: Are you famliar

with the policy? You've held the

position for, | believe you said
nine years. So it's -- what is that --
let me -- policy -- it's Carrier five.
| think it's MES5 -- MEOOS.

MR. MAGGI ORE: | ' m handi ng

M. Yodice a copy of Carrier Exhibit 5,

which is the al cohol substance abuse

policy.
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| handed it to him

MR. SANCHEZ: So it's an al cohol
and substance abuse policy. So on a
return-to-work physical, does the
Carrier test for both alcohol and
drugs?

MR. YODICE: No. For drugs only.

MR. SANCHEZ: And why doesn't the
Carrier test for alcohol?

MR. YODI CE: The way the policy
reads is, the Carrier can test for
drugs and/or al cohol. And since ny
time here, we've only tested for drugs.

MR. SANCHEZ: | s there any reason
why they don't test for alcohol, that
you are aware?

MR. YODI CE: That |'m aware of,

no.
MR. SANCHEZ: And when you say in

your time here, | don't want to put

words in your moputh, | believe you've

been in your position for nine years.
MR. YODI CE: Correct.
MR. SANCHEZ: So nine years as

the |iaison for nedical?
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MR. YODI CE: Correct.

MR. SANCHEZ: So in the nine
years of |iaison for medical, have you
ever witnessed or been aware of the
Carrier giving an al cohol test during a
return-to-work physical?

MR. YODI CE: No. But | will
qual i fy that.

I f an enpl oyee is com ng back
froma drug and/or al cohol positive,
it's a different sort of test.

MR. SANCHEZ: That's a different
sort of test?

MR. YODI CE: Correct.

MR. SANCHEZ: And that different
type of test, is that a federal
requirenment ?

MR. YODICE: That's a federal
requi rement.

MR. SANCHEZ: But --

MR. YODICE: But it's also
conmpany requirement.

MR. SANCHEZ: Okay. So in
M. Drew s case, a return-to-work

physical, the conpany only tests for
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drugs?
MR. YODICE: That's correct.
MR. SANCHEZ: And not al cohol ?
MR. YODI CE: Correct.

MR. SANCHEZ: WM. Drew, at the
time that he took his test, is he
considered in service?

MR. YODI CE: Departments usually
phrase differently. To ny know edge,
he was DS. He was out sick.

MR. SANCHEZ: Yes.

MR. YODICE: So he was not in
service. He was not on the clock.

MR. SANCHEZ: So as liaison for
medi cal, and stop me if |I'm wrong, so
M. Drew comes back after an absence
and there's a requirement, conpany
policy, that says you have to come back
for a return-to-work physical, which
i ncl udes a drug test.

So he passes -- we can assune he
passed the return-to-work physical and
we are waiting on the results of his
drug test?

MR. YODI CE: Correct. | woul d
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need to see the document, but to ny
know edge - -

MR. SANCHEZ: So typically,
that's how it goes?

MR. YODI CE: Yeah. Typically, he
goes through the -- the return-to-work
medi cal process, if you will. Takes

t he physical test that's applicable.

He receives one of the clinicians who

checks himnmedically. And then t

drug test usually the | ast piece

he

of

MR. SANCHEZ: So in this case,

M. Drew -- was it applicable for
Drew to see the doctor?
MR. YODI CE: Doct or or one

clinicians.

I t.

M .

of

t he

MR. SANCHEZ: Sorry. So he saw

sonebody, a doctor or a clinician.

And if he saw a clinician,

was

that clinician working under the MRO s

aut hority?

MR. YODICE: Two different
he saw one of the physician's
assistants, they work under the

doctor's authority. The MRO

| f
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designation comes in only for a drug
test. Otherw se, doctors refer to
assi stant medical director.

MR. SANCHEZ: And on his return
for a physical, did he actually do a
physical portion of the test?

MR. YODICE: |t depends on his
| ength of time and reason he was out.

MR. SANCHEZ: In this particular
case, are you famliar why the |l ength
of time -- obviously, over 30 days, and
you are famliar with the reason he was
out ?

MR. YODI CE: Medi cal | y, no.

MR. SANCHEZ: Do you know if he
t ook a physical?

MR. YODICE: | don't.

MR. SANCHEZ: Do you know who
woul d know i f he took a physical.

MR. YODICE: | can find out.
woul d know. But if | could ask, if he
was out more than 60 days, he would
have taken a physical. That's one of
the requirenments.

MR. SANCHEZ: So he was out for
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more than 60 days. So he cones back
and it's conpany policy to take a
return-to-work physical. And have a
physical with the MRO or a physician's
assi stant?

MR. YODI CE: Someone medi cal .
Right. A medical clinician to see him
for appearance.

MR. SANCHEZ: So when he took his
physical, that was under the
supervi sion of a physical therapi st
or --

MR. YODI CE: Correct.

MR. SANCHEZ: So we have someone
t hat wi tnessed M. Drew take a
return-to-work physical ?

MR. YODI CE: My assunption is
yes. | would need to | ook at documents
to see.

MR. SANCHEZ: And if M. Drew
didn't pass the test, the physical
portion of the test, would you have
been made aware at that noment before
he left?

MR. YODI CE: Me, not necessarily.
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MR. SANCHEZ: Wobuld you have been
made aware at all?

MR. YODICE: | would have
received -- actually | wouldn't have
received the --

So if he didn't pass the
physical, the physical ability
screeni ng, he wouldn't have been
cleared to return to work. | woul dn't
receive a docunment on that necessarily.
Someone m ght mention to me in passing,
hey, this person did not pass and was
not returned. But not necessarily.

MR. SANCHEZ: So who ultimately
makes the decision if he's passed, if
he's cleared to return to work?

MR. YODI CE: Utimtely, | would
say the assistant medical director or
one of the physician's assistants.

MR. SANCHEZ: Okay. And -- and
they're trained, | would guess, they're
trained in identifying troubled
enmpl oyees? So they would know if
M. Drew was exhibiting synmptons or

signs of someone being inmpaired?
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MR. YODI CE:
t hat .

MR. SANCHEZ:

| can't speak to

But that's part of

their medical training?

MR. YODI CE:
MR. SANCHEZ:

| couldn't say.

So | can go in

medi cal and they tell me that you don't

know - -
MR. YODI CE:
MR. SANCHEZ:

medi cal training?

MR. YODI CE:
MR. SANCHEZ:
there's a list, if

No.

Do you have any

| do not.
Do you know if

the Carrier has a

list or if the MRO has a |list of drugs

t hat can cause a false positive?

MR. YODI CE:
has a |ist, no.

MR. SANCHEZ:

| don't know if he

I n your nine years

as -- as the liaison medical, are you

aware of any enployee on the Long

I sland Rail Road ever comng up with a

fal se positive?
MR. YODI CE:

We do many tests.

That | know of, no.

But nothing junps
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out .

MR. SANCHEZ: You don't have to
be specific, but a ballpark. How many
tests, return-to-work, physical or just
drug and al cohol tests do you think the
Carrier conducts on a nonthly basis?

MR. YODI CE: Ballpark, right?

MR. SANCHEZ: Just ball park.

MR. YODI CE: Bal | park, even if |
were just | ooking at randoms, randons
are the bulk of the tests.

MR. SANCHEZ: Yeah. So hundreds?
Thousands?

MR. YODICE: Per nmonth, | would
say -- |I'mgoing to guess.

MR. SANCHEZ: That's fi ne.

MR. YODI CE: 200 or so.

MR. SANCHEZ: 200 or so.
Basically, that's randonms. And then
you throw in medical --

MR. YODI CE: Yeah.

MR. SANCHEZ: Suspicion. Do you
know, and once again, |I'mnot hol ding
you to it, suspicion tests, how many of

t hose do you think?
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MR. YODI CE: Very few.

MR. SANCHEZ: Less than?

MR. YODICE: Per month -- not one
per mont h.

MR. SANCHEZ: So it's rare. So
nost people who go to medical are
either a return-to-work physical or
randoms?

MR. YODI CE: Peopl e who were
tested are either return-to-work or
randoms. That's probably fair.

Preenpl oyment .

MR. SANCHEZ: In your time, your
nine years as the liaison, if somebody
tests positive, you are notified?

MR. YODI CE: Correct.

MR. SANCHEZ: And is there a
provision in the way medi cal conducts
the tests where an enpl oyee is
contacted so they can say, "You tested
positive, is there any reason why"?

MR. YODI CE: Yes.

MR. SANCHEZ: And in your time,

I n your position, has anybody ever

tested positive, that you are aware of,
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t hat was contacted and submtted
docunment ati on as proof where the --
where the positive was justified as a
fal se positive?

MR. YODICE: |I've never heard of
a false positive. The MRO interview
happens, and that's when the MRO
reaches out to the enployee. There are
positives that are downgraded to
negati ves.

MR. SANCHEZ: Yes.

MR. YODI CE: Never -- again to,
my knowl edge -- because it was a false

positive, but because sonmeone came up

on a medication that we test for. You
know, anphetamne, if you will. And
t he enpl oyee said I'"'mon this

medi cation. So this happens before |I'm
even notified, in the hands of the MRO.
The MRO calls the enpl oyee, the
empl oyee says -- MRO says, any reason
you would have come up positive for
this? Enployee says yes, as a matter

of fact, I"'mon this prescription. The

MRO requests docunentation of that
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prescription. And if he feels it's
valid, downgrades it to a negative.
Those never come to ne.

MR. SANCHEZ: So downgr aded.
That's the term 1 was | ooking for.

So if someone is downgraded, you
woul d know?

MR. YODI CE: No.

MR. SANCHEZ: | f somebody comes
up positive -- or somebody comes up
positive, and we'll use M. Drew as an
exanple. And he took the test seven
days later, it came up. You were
contacted. Now, there's a whole
process that goes forward. You're
contacted, the conpany, the
departnment --

Now, if -- if the MRO -- and he's
required, am | correct, is he required
to make that contact with the enpl oyee?

MR. YODICE: | believe so, yes.

MR. SANCHEZ: And if the enpl oyee
subm ts docunentation, right, fromhis
doctor or treating physician, does the

MRO have the authority to use his
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judgnment or is he required to contact
the treating physician and -- and
verify any -- any docunented
medi cati on?

MR. YODI CE: Better question for
t he MRO.

MR. SANCHEZ: Okay. So you are
not awar e.

Okay. | have no further
questi ons.

MR. MAGGI ORE: M. Drew, do you
have any questions for M. Yodice?

MR. DREW (No verbal response
given.)

MR. MAGGI ORE: Do you need to
take a recess?

MR. SANCHEZ: Yeah, we need a
recess.

MR. MAGGI ORE: The time is 2:02
p.m We are going to take a recess.

(At this time, a recess was

t aken.)

MR. MAGGI ORE: The time is

approximately 2:09 p.m We are back on

the record.
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M. Sanchez and M. Drew, do you
have anynore questions for M. Yodice?

MR. SANCHEZ: Yes. Two or three
mor e.

M. Yodice, do you know if
there's any documentation prepared by
the MRO that indicates he had a
di scussion with M. Drew upon the
positive finding?

MR. YODI CE: There should be.

MR. SANCHEZ: And do you know if
they're -- do you know if he's required
to keep docunentation of those
di scussi ons?

MR. YODICE: | believe the
regul ati on says yes.

MR. SANCHEZ: \When you say
regul ation, is this a federal
requi rement ?

MR. YODI CE: Actually, that's a
good point, but I'm always thinking in
those terms. So if it were a federal
test, then yes. But being it's a
conpany test, then no.

We generally apply the sane
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procedures to both. But it's a good

poi nt on your part. This test isn't
bound by federal regulation. Like I
said, | always default to, hey, we do

it for everything. But you are
absolutely right. There's no federal
requi rement for that documentation

because this test is not a federal

test.

Do | believe the document exists?
Probably.

MR. SANCHEZ: So what you are
saying is, it's -- the -- the MRO is

not required to contact M. Drew upon a
positive finding because it's a conpany
policy. Had it been a -- a return -- a
random FRA CFR requirement, he woul d
have been required to do it?

MR. YODICE: Yes. Wth a
qualifier.

| can't speak to what his
procedures are from OHS, Occupation
Heal t h Servi ces. He may be required by
them in witing somewhere, that he

needs to do this just as he needs to do
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it for a federal test.

MR. SANCHEZ: Do you know if
conpany policy requires himto do that?

MR. YODICE: |I'monly famliar
with the Long Island Rail Road's
policy, and Long Island Railroad policy
does not.

MR. SANCHEZ: So the Railroad
policy is, if it's a required test, a
CFR DOT FRA, there's a requirenment that
you have to fulfill. But from
M. Drew, there's no policy?

MR. YODI CE: Yes, but the
Rai | road policy doesn't say he needs to
do a federal test. But that's sinply
where the regul ati on supersedes the
policy.

MR. SANCHEZ: But he's required
to do it not because the Railroad
requires him but because the federal
government requires hinf

MR. YODI CE: Correct.

MR. SANCHEZ: But in M. Drew s
case. There's no requirenment

what soever ?
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MR. YODICE: To nmy know edge, no.

MR. SANCHEZ: But M. Drew was
t aken out of service for THC test. And
do you know i f that was the only reason
he was taken out of service?

MR. YODICE: | believe so, yes,
the positive marijuana results.

MR. SANCHEZ: It wasn't a
positive marijuana result. It was a
positive test for metabolite.

And do you know if a positive
test for metabolites indicates that you
are inmpaired?

MR. YODI CE: | do not know.

MR. SANCHEZ: And you didn't see
M. Drew that whole day?

MR. YODI CE: No.

MR. SANCHEZ: Does the conpany
have a |ist of drugs that may cause a
fal se positive?

MR. YODI CE: No.

MR. SANCHEZ: | have no further
questions for this wtness.

MR. MAGGI ORE: Okay. | just have

one question for M. Yodi ce.
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Are you notified of results of
all drug tests or just positives?

MR. YODI CE: Just positives.

MR. MAGGI ORE: Thank you.

So M. Yodice, you are excused
and subject to recall, if needed.
Pl ease do not discuss this matter with
anybody outside of this roomwhile this
trial is pending.

MR. YODI CE: Great. Thank you.

MR. MAGGI ORE: Since the Carrier
third witness for this trial
wasn't avail abl e today, we are going
to place this trial in recess. The
Organi zation and M. Drew will be sent
notice regarding the date, time and
| ocati on for continuation.

The time is 2:13 p.m, and we are

goi ng off record.

* * L

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N N NN NN R R R R R R PR R P
a A W N P O © 0O N o o »~ W N B O

77

EXHI BI T
1

1A

1B

2A
2B

3A

4A

10

I NDEX
EMPLOYEE: DAREN DREW
CARRI ER EXHI BI TS MARKED

PAGE
Notice of trial 6
Certified mail receipt 6
United States Postal Service 8
tracking history
Reschedul i ng notice 9
Certified mail receipt 9
United States Postal Services 10
tracking history
Reschedul i ng notice 11
United States Postal Service 12
tracking history
Reschedul i ng notice 13
Certified mail receipt 15
Al cohol and substance 24
abuse policy
Screenshot of 28
Kronos Wor kforce Central
E- mai | 36
Qut - of -servi ce notice 38
E- mai | 39
Cust ody and Control Form 52

LH REPORTING SERVICES, INC. 718-526-7100




© 0 N O o b~ w NP

N NN R R R R R R R R R
N P O © 0 N O O M W N B O

23
24
25

78

CERTI FI CATE

STATE OF NEW YORK)
. SS
COUNTY OF NASSAU)

|, Elbia Brumt, a Notary Public
within and for the State of New York, do hereby
certify:

| reported the proceedings in the
within-entitled matter, and that the within
transcript is a true record of such proceedi ngs
to the best of nmy ability.

| further certify that | am not
related to any of the parties to this action by
bl ood or marriage; and that | amin no way
interested in the outconme of this matter.

I N W TNESS WHEREOF, | have hereunto
set my hand this 16th day of Novenber, 2022.

=3

ELBIA BRUMIT

LH REPORTING SERVICES, INC. 718-526-7100
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