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APPEARANCES

MTA LONG | SLAND RAI L ROAD
300 O d Country Road
M neol a, New York 11501
BY: SETH MAGGI ORE, Hearing Officer,

MANAGER- TRI AL OFFI CE, LONG | SLAND RAI L
ROAD, LABOR RELATI ONS DEPARTMENT

ALSO PRESENT:

DAREN DREW EMPLOYEE

Rl CARDO SANCHEZ, GENERAL CHAI RMAN FOR THE
ORGANI ZATI ON, | BEW

M CHAEL COLOMBO, FI NANCI AL SECRETARY FOR THE
ORGANI ZATI ON, | BEW

MOHAMMED MUJTABA, CARRI ER W TNESS
FREDY HO, ORGANI ZATI ON W TNESS
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MR. MAGGI ORE: Good nor ni ng.
Today is February 7, 2023. The time
I's approximately 10: 12 a. m

This trial is being held at Long
| sland Railroad Medical Facility
| ocated at 300 O d Country Road,

M neol a, New Yor k.

My name is Seth Maggi ore, and
I *'m manager of the trial office. ']
be serving as the trial officer.

Present at this time is the
charged enpl oyee, Daren Drew, al ong
with his representative M. Ricardo
Sanchez with the IBEW Also present
in the roomis M chael Col onmbo,

Fi nanci al Secretary for the IBEW And
El bia Brumt from LH Reporting.

M. Drew, you are being afforded
this trial in connection with charges
outlined in the Notice of Trial. That
has been marked as Carrier Exhibit 1.

Do you waive the reading of the
Notice of Trial?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, does

LH REPORTING SERVICES, INC. 718-526-7100
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your organi zation waive the reading of
the Notice of Trial?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: After this trial
was put in recess on Novenber 16,

2022, a trial continuation notice was
sent to M. Drew via certified and
first class mail to 219-53 Ryan Road,
Laurelton, New York 11413. A copy was
al so sent to the organization.

There's a one-page docunment
bearing certified mail nunbers
70220410000344311491. It is dated
Novenber 29, 2022.

Now handi ng copies to M. Drew
and M. Sanchez for their review

M. Drew, did you receive a copy
of this trial continuation notice?

MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, did
t he organi zation receive a copy of the
trial continuation notice?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: |f there are no

objections, | will mark this tri al

LH REPORTING SERVICES, INC. 718-526-7100
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1 continuation notice as Carrier Exhibit
2 11.

3 Any obj ections?

4 MR. SANCHEZ: None.

5 MR. MAGGI ORE: M. Drew, any

6 obj ections?

7 MR. DREW  None.

8 (Trial Continuation Notice was
9 mar ked as Carrier Exhibit 11 for
10 identification, as of this date.)
11 MR. MAGGI ORE: Next, | have the

12 USPS tracking history, bearing the sane
13 certified number as Carrier

14 Exhibit 11. 1'lIl show this to

15 M. Drew, M. Sanchez for their

16 verification that the certified

17 numbers mat ch.

18 MR. DREW  Yes.

19 MR. MAGGI ORE: |f there are no
20 objections, I'"lIl mark and enter this
21 as Carrier Exhibit 11A.

22 Any obj ections?

23 MR. SANCHEZ: None.

24 MR. MAGGI ORE: M. Drew, any
25 obj ections?

LH REPORTING SERVICES, INC. 718-526-7100
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MR. DREW  None.
(Certified Mail Receipt was
mar ked as Carrier Exhibit 11A for
identification, as of this date.)
MR. MAGGI ORE: Next, | have the
USPS tracking history bearing the sanme
certified number as Carrier Exhibit 11
and 11A.
| *'m showi ng copies -- excuse ne
one monment .
Did | identify the previous
exhi bit as tracking history or

certified mail receipt?

MR. DREW | think you said
tracking.

MR. MAGGI ORE: | said tracking?
| meant certified mail receipt. M

apologies. 11A is the certified mail
recei pt.

So next, | have the USPS
tracking bearing the same certified
mai | nunmbers as Carrier Exhibit 11 and
11A.

| *'m showi ng copies to M. Drew,

M. Sanchez for their verification
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that the certified nunbers match.
If there are no objections, [|'l
mark this as Carrier Exhibit 11B.
obj ections?
SANCHEZ: None.
DREW None.

5552

MAGGI ORE: Al so note for the
record, Carrier Exhibit 11B is a
t wo- page document.

(USPS Tracki ng was mar ked as
Carrier Exhibit 11B for
identification, as of this date.)

MR. MAGGH ORE: Addi tionally, |
note for the record that the first
class mailing of Carrier Exhibit 11
was not returned to the Carrier as
undel i ver ed.

Next, | have a second tri al
continuation notice which was sent to
M. Drew via certified and first class
mail to 219-53 Ryan Road, Laurelton,
New York 11413. A copy of which was
al so sent to the organization.

It's one-page docunent bearing

certified mail nunber

LH REPORTING SERVICES, INC. 718-526-7100
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70220410000344303830. It is dated
January 11, 2023.

" m now handi ng copies to
M. Drew, M. Sanchez for their
review.

M. Drew, did you receive a copy
of this trial continuation notice?

MR. DREW  Yes.

MR. MAGG ORE: M. Sanchez, did
t he organi zation receive a copy of
this trial continuation notice?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: |f there are no
objections, I will mark and enter this
as Carrier Exhibit 12.

Any obj ections?

MR. SANCHEZ: None.

MR. DREW  No.

(Trial Continuation Notice was
mar ked as Carrier Exhibit 12 for
identification, as of this date.)

MR. MAGGI ORE: Next, | have the
certified mail receipt bearing the
same certified mail number as Carrier

Exhi bit 12.
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"1l show this to M. Drew,

M. Sanchez for their verification
that the certified numbers match.

If there are no objections, |'l
mar k and enter this as Carrier
Exhi bit 12A.

MR. SANCHEZ: No obj ecti ons.

MR. DREW No objections.

(Certified Mail Receipt was

mar ked as Carrier Exhibit 12A for
identification, as of this date.)

MR. MAGG ORE: Next, | have the
USPS tracking history bearing the sane
certified numbers as 12 and 12A.

| *'m showi ng copies to M. Drew
and M. Sanchez for their verification
that the certified nunbers match.

If there are no objections, |
will mark and enter this as Carrier
Exhi bit 12B.

Any obj ections?

MR. DREW No objections.

MR. COLOMBO:. The numbers don't
mat ch.

MR. SANCHEZ: Oh yeah, this one

LH REPORTING SERVICES, INC. 718-526-7100
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doesn't.

MR. MAGGI ORE: Tracking numbers
don't match?

MR. SANCHEZ: Yeah. This one --
this one should be 4430, the | ast
four. 3830. This is 40 -- this is
000 -- it starts 7022 is right,
04100410. Then it should be 000003,
and then it should be 4430. And it's
three -- it's like that, this one too.

MR. MAGGI ORE: We are going to
take -- the time is approxi mately
10: 20 a.m W are going to take a
brief recess so we can get the correct
tracking information for this
docunent .

(At this time, a recess was

t aken.)

MR. MAGGI ORE: The time is
10: 23 a.m We are back on the record.

| *'m providing the USPS tracking
hi story with the full certified
mai | i ng number to M. Drew and Sanchez
for their review now.

If there are no objections, |'l

LH REPORTING SERVICES, INC. 718-526-7100
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mar k and enter this as Carrier
Exhi bit 12B.
MR. SANCHEZ: No obj ections.
MR. DREW No obj ections.
(USPS Tracking History was
mar ked as Carrier Exhibit 12B for
identification, as of this date.)

MR. MAGG ORE: | note for the

record that it is a two-page document.

Also, I'd like to note for the record

that the first class mailing was not
returned to the Carrier as
undel i ver ed.

M. Drew, would you pl ease

identify yourself for the record with

your full name and | BM nunber.

MR. DREW My name is Daren
Drew. | BM nunmber is 50112.

MR. MAGGI ORE: Bef ore

continuing, |I will remnd you of your

rights for this trial.

You're entitled to be

represented by a duly accredited union

representative subject to the terns

and conditions of your applicable

LH REPORTING SERVICES, INC. 718-526-7100
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agreement wi thout cost to the Carrier.
Do you understand that right?
MR. DREW  Yes.
MR. MAGGI ORE: Who woul d you
li ke to represent you?
MR. DREW M. Ricardo Sanchez.
MR. MAGGI ORE: You al so have the
right to summon any rel evant person or
produce any relevant evidence that
will enable you to defend yourself
agai nst the charges placed agai nst you
at no cost to the Carrier.
Do you understand that right?
MR. DREW  Yes.
MR. MAGGI ORE: You are al so
entitled to cross-exam ne any
wi t nesses, exam ne any evidence that
may be produced by the Carrier or have
your representative do so on your
behal f.
Do you understand that right?
MR. DREW  Yes.
MR. MAGGI ORE: M. Drew, are you
ready to continue with the tri al

t oday?

LH REPORTING SERVICES, INC. 718-526-7100
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MR. DREW  Yes.

MR. MAGGI ORE: M. Sanchez, is
t he organi zation ready to continue
with the trial today?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: The time is
approximately 10:25 a.m, and we are
going to take a brief recess in order
to bring in the Carrier's third
wi t ness.

(At this time, a recess was

t aken.)
** W TNESS MOHAMMAD MUJTABA **

MR. MAGGI ORE: The time is
approximately 10:42 a.m, and we are
back on the record.

We' ve been joined by the
Carrier's third witness, who is
appearing virtually via M crosoft
Teans.

Can you please identify yourself
for the record with your full name and
empl oyee I D number.

THE W TNESS: Yeah. My first

name i s Mohammad, | ast name Mijtaba.

LH REPORTING SERVICES, INC. 718-526-7100
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MU-J-T-A-B-A. And ny enployee ID is
1215669.

MR. MAGGI ORE: What is your
current position with the Long Island
Rai |l road?

THE W TNESS: | currently work
as assistant medical director.

MR. MAGGI ORE: \What are sonme of
your duties and responsibilities at
your current position?

THE W TNESS: Basically, | do
day-to-day clinical work, seeing
empl oyees. And plus also work as a
medi cal review officer, MRO. \Which
means | got to do the drug results.
And anything positive, call the
applicant and verify the results.

MR. MAGGI ORE: How many years
have you been in your current
position?

THE W TNESS: As a physician or
as assistant medical director?

MR. MAGGI ORE: Assistant medi cal
director.

THE W TNESS: About two and a

LH REPORTING SERVICES, INC. 718-526-7100
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hal f years.

MR. MAGGI ORE: How many years
have you been a physician?

THE W TNESS: Two and a hal f
years.

MR. MAGGI ORE: As a physician?

THE W TNESS: As a physici an,
al most ten years.

MR. MAGGI ORE: Ten years.

THE W TNESS: W th MTA.

MR. MAGGI ORE: You've been
called as a Carrier witness in regards
to the charges facing Daren Drew,
whi ch have been marked as Carrier
Exhi bit 1.

| e-mailed you this docunent. I
just ask that you take a nmoment to
review the charges now.

THE W TNESS: Yup.

MR. MAGGI ORE: You have then?
Okay. Please take a monent to review
t hem

MR. DREW  Yup.

MR. MAGGI ORE: M. Drew, M.

Sanchez, do you waive the readi ng of

LH REPORTING SERVICES, INC. 718-526-7100
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t he charges?
MR. SANCHEZ: Yes.
MR. DREW  Yes.
MR. MAGGI ORE: Dr. Mujtaba, are

you famliar with M. Drew?

THE W TNESS: Yeah. | spoke to
hi m

MR. MAGGI ORE: Does he report to
you?

THE W TNESS: Does he report to
me, no.

MR. MAGGI ORE: Are you involved
In his supervision?

THE W TNESS: No.

MR. MAGGI ORE: Okay. Can you
explain how you are famliar with him

THE W TNESS: Yeah. Basi cal | vy,
MRO received his return-to-duty test
results, drug test results fromthe
|l ab. Which it was positive for the
substance. And | had to call himto
verify the results. That's how I'm
famliar with him

MR. MAGGIORE: | also e-miled

you a docunent that's been marked as

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
17

Carrier Exhibit 10.

Are you famliar with that
document ?

THE W TNESS: The CCF form
right?

MR. MAGGI ORE: Yes. lt's
Carrier Exhibit 10.

THE W TNESS: Ri ght .

MR. MAGGI ORE: Can you explain
what this docunment is?

THE W TNESS: Yeah. It's
called -- CCF chain of physical form
So whenever the enpl oyee applicant
came from drug testing, they have to
identify -- the technician and
i dentify thenmsel ves and what the
process is, and describe their
i nformation on the form before they
can proceed with the drug test.

MR. MAGGI ORE: Did you fill out

any portion --

THE W TNESS: " m sorry.
MR. MAGGI ORE: ' m sorry.
Conti nue.

THE W TNESS: So basically, show

LH REPORTING SERVICES, INC. 718-526-7100
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us what kind of drug test is done.
Enpl oyee nunber, including signature,
the date they came in, signature of
the technician performed the test.
Stuff |ike that.

MR. MAGGI ORE: Did you fill out
any portion of this document?

THE W TNESS: Yeah. I fill out
t he bottom portion, section siXx. And
assessnent is needed, basically come
back positive, after the call the
empl oyee applicant and whatever the
determnation is, | have to write it
down and sign and date.

MR. MAGGI ORE: Okay. The
portion section six discusses the
results of the test for the primary
speci men.

Can you pl ease explain the
testing process for the primary
speci men.

THE W TNESS: The primary
specimen in terms of |abs or here?

MR. MAGGI ORE: In terms of when

the primary specinmen is tested.

LH REPORTING SERVICES, INC. 718-526-7100
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THE W TNESS: Yes. So once it's
collected, it was sent to a |ab
outside and then they analyze it with
t he i munoassay. MWhich is initial
test, which is cheaper, faster.

And then if something came back
positive on the i munoassay, then they
have to confirmw th GC/ MS
Basi cally, gas chromatography/ mass
spectrometry. \Which is the gold
standard for the confirmation of the
initial positive test.

MR. MAGGI ORE: Okay. One
moment, Dr. Mujtaba.

What were the results of the
primary specinmen test?

THE W TNESS: We usually can't
confirmresults. So |I'm assum ng
positive for marijuana. So they
proceeded with the GC/MS to confirm
that. And once it's confirmed, then
they report it to us what drug it's
positive for.

MR. MAGGI ORE: Are there any

documents to support your findings

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
20

regarding the primary specinmen?

THE W TNESS: We have the | ab
report. | give a copy to you. It's
dated with all the information. |It's
from Quest Diagnostics.

MR. MAGGI ORE: So it's Quest
Di agnostics form report date was --
It's signed at the bottom as June 13,
2022; is that correct?

THE W TNESS: That's when we
received that, right.

MR. MAGGI ORE: | ' m going to
provide a copy to M. Drew and
M. Sanchez and | will mark this as
Carrier Exhibit 13.

(Quest Di agnostics Report was
mar ked as Carrier Exhibit 13 for
identification, as of this date.)

MR. MAGGI ORE: | note for the
record it's a one-page document.

Dr. Mujtaba, where did you get
t hat document fronf?

THE W TNESS: This is sent to us
directly fromthe | ab.

MR. MAGGI ORE: Okay. And can

LH REPORTING SERVICES, INC. 718-526-7100
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you confirm when you received it?

THE W TNESS: " m sorry?

MR. MAGGI ORE: When did you
receive the document?

THE W TNESS: | got it on
June 13th. That's when | called
M. Drew.

MR. MAGGI ORE: Okay. Can you
identify where in this report the
results of M. Drew s tests are
I ndi cat ed?

THE W TNESS: The m ddl e
portion, with the urine substance
abuse panel --

MR. MAGG ORE: Dr. Mujtaba, can
you pl ease slow down for the court
reporter.

THE W TNESS: " m sorry.

If you |l ook at the m ddle of the
page, it shows urine substance abuse
panel, if you go down the |ist, next
to marijuana, metabolite says
positive. And then if you go further
down, it gives the amount it was

det ect ed.

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Tri al

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023

| BEW Di sci pline Case No. 3870-22 (Darren

22

MR. MAGGI ORE: Did you notify
M. Drew of these results?

THE W TNESS: Yes.

MR. MAGGI ORE: How di d you
notify M. Drew?

THE W TNESS: Basically, |
called himon that day and intervi ewed
him And | also write my note on that
day, so you should have a copy of that
note. It's called Medical Review
Officer During Contact Verification
Sheet .

MR. MAGGI ORE: Did you provide
copi es of that?

THE W TNESS: Yeah. You should
have it.

MR. MAGGI ORE: It's a two-page
docunent, correct?

THE W TNESS: Yes, sir, 1t is.
Doubl e- si ded, singl e-page.

MR. MAGGI ORE: |*'m going to
provi de copies to M. Drew and
M. Sanchez. And | will mark this as
Carrier Exhibit 14.

(Medical Review Officer During

LH REPORTING SERVICES, INC. 718-526-7100
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Contact Verification Sheet was
mar ked as Carrier Exhibit 14 for
identification, as of this date.)

MR. MAGGI ORE: Dr. Mujtaba, were
any other tests performed on the urine
speci men provided by Daren Drew on
June 7, 20227

THE W TNESS: No. Basically, he
was doing the drug test, and we sent
it out to the |ab.

MR. MAGGI ORE: Okay. But were
any other tests requested after the
positive fromthe primry speci nen?

THE W TNESS: Are you talking
about from M. Drew, yeah. The
empl oyee had the option to request
split sanmple. So what we do when they
come in for drug test, we take one
speci men of urine and divide it into
two different bottles. Bottle A,
which is the primary speci men, 30 CC.

And bottle B, which is about 15
CC. \Which is kept at the lab in case
t he applicant requests split sanmple to

be tested at different | ab, we can

LH REPORTING SERVICES, INC. 718-526-7100
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send that sanple to different lab to
be -- get it confirmed, basically. Or
refuted.

MR. MAGGI ORE: And did M. Drew
request a split sanple?

THE W TNESS: Yeah, he did.

MR. MAGGI ORE: Can you
explain --

THE W TNESS: You should have a
copy of that, also.

MR. MAGGI ORE: Before we get to
that, 1'd just like to ask you to
explain the testing process for the
split sanple specimen.

THE W TNESS: For the split
sampl e, basically the other |ab, they
test -- the confirmatory test,
basically GC/MS. And they | ook for
the presence of the metabolite or the
drug. They'll check for the --

It's basically by the DOT al so.
Not a required test for -- only for
the qualitative result.

So tested for the presence of

the met abolite.
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MR. MAGGI ORE: So what were the
results of the split sanple specimen?

THE W TNESS: It was reconfirned

as per the lab and the scientist. You
shoul d have copy of both. | gave
al ready.

MR. MAGGI ORE: Okay. You are
referring to the document that's
titled Forensic Drug Testing Custody
Control Form and has a stanp of
Labcorp, 69 1st Avenue, Raritan
Avenue, New Jersey on it; is that the
document ?

THE W TNESS: Right, that one.
And there should be at the bottom
says specimen -- specimen report also,
Labcor p.

MR. MAGGI ORE: There's another
document -- docunment with Labcorp on
t he upper left-hand corner?

THE W TNESS: Ri ght .

MR. MAGGI ORE: And that's the
document that says, "Split Sanple
Speci men Report"?

THE W TNESS: Right. So that's
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the report. And that one is th

e

scientist copy, the scientist who

confirmed the test on this form

MR. MAGGI ORE: Il will pro
copies of these to M. Sanchez
M. Drew. Just for ease of ref
|*m going to mark the custody c
formas Carrier Exhibit 15. An
split sanple report as Carrier
Exhi bit 16.

(Cust ody Control Form was

mar ked as Carrier Exhibit 15
identification, as of this d
(Split Sample Report was
as Carrier Exhibit 16 for
identification, as of this d

MR. DREW  You said 15 an

MR. MAGGI ORE: Correct.
documents are one page.

So did you speak with M.
after you received the copy of
split sanple specimen? |'m sor
The results of the split sanmple
speci men?

THE W TNESS: Yeah. We n

vi de
and
erence,
ontr ol

d the

for
ate.)

mar ked

ate.)
d 167
Bot h

Dr ew

t he

ry.

otified
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t he enpl oyee and notified the LIRR and
HR, all the relevant --

MR. MAGGI ORE: | s that
docunment ed anywhere, that you had a
conversation with M. Drew after the
split sanple specinmen?

THE W TNESS: It should be in
my -- the medical record -- the
el ectronic nmedical record. W use it.

MR. MAGGI ORE: |ls there any -- |
mean, you submtted a Medical Review
Officer Verification Sheet.

Is there any notes --

THE W TNESS: There should be at
the bottom  You should | ook at the
bottom see the date, addendunt?

MR. MAGGI ORE: Okay.

THE W TNESS: That's the day |
spoke to M. Drew, notified him and
t hen, you know, make a fi nal
determ nati on.

MR. MAGGI ORE: Okay.

Dr. Mujtaba, the Medical Review
Of ficer Verification Sheet, which has

been marked as Carrier Exhibit 14,
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contain a note which says, in part,
"Addendum 6/ 15/ 22, received enmpl oyee
e-mail, re enmployee's |isted

medi cations. None of these

medi cati ons woul d have caused the
confirmed positive test for

marij uana. "

It also states, "Final
determ nation verified positive."

Can you pl ease explain how you
came to that concl usion.

THE W TNESS: Basically, | spoke
to M. Drew initially, that he was
on -- on treatment for his medical
condi ti on. | checked with the doctor,
make sure he didn't m ss any
medi cati on ordered by a doctor.

So few days |l ater, he sent ne
the e-mail with all the medication
names on it, and none of them would
have caused the medi cation positive
for marijuana.

And then | waited -- then he
requested the split sample, which

received the -- on June 22nd and
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basically confirmed. And that's

what -- that's how my fi nal

determ nation that it was positive for
marijuana. So that's why the addendum
on 15 and then on 6/22.

MR. MAGGI ORE: Dr. Mujtaba, you
previously stated that the GC/ MS test
I's considered the gold standard for
drug testing.

Do you have any documentation to
support that opinion?

THE W TNESS: Yeah. | have few
articles |I provided. You should have
themin the stack of paper.

MR. MAGGI ORE: Okay.

THE W TNESS: And it's detail ed
expl anati on of both i munoassay and
the GC/MS, is considered the gold
standard for confirmation. And
there's also a copy of the MRO review,
MRO handbook. It should be there
al so.

MR. MAGGI ORE: Al right. I
have three documents. One is titled

“Urine Drug Screening Practical Guide
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for Clinicians."

Can you please identify where in
this document it states that the GC/ MS
test is the gold standard.

THE W TNESS: VWhich article do
you have?

MR. MAGGI ORE: Urine Drug
Screening Practical Guide for
Clinicians is the title.

THE W TNESS: Yeah. So if you
read the first page, you discover what
the tabs of the test they use to
eval uate the drug speci nen.

And then if you |l ook at the
second page, first paragraph on the
top, it states "Gas
chromat ography/ mass spectronetry is
consi dered the criterion standard for
drug function testing." It is the
nost accurate, sensitive, rapid method
test by the industry.

MR. MAGGI ORE: Just to confirm
for the record, gas
chromat ography/ mass spectronetry, that

Is the long version of GC/MS testing,
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correct?

THE W TNESS: Exactly. The
short formis GC/ MS.

MR. MAGGI ORE: ' m going to
provi de copies of these articles to
M. Drew and M. Sanchez for their
revi ew

And | will mark and enter this
document as Carrier Exhibit 17. It is
an 11-page document.

(Urine Drug Screening Practical

Gui de for Clinicians was marked as
Carrier Exhibit 17 for
identification, as of this date.)

MR. MAGGI ORE: The next article
Is entitled "Practical Guide to Urine
Drug Monitoring."

MR. SANCHEZ: |'m just going
to -- I'"'msorry. This would be
Carrier's --

MR. MAGGI ORE: That's 17.

MR. SANCHEZ: Can you tell nme
exactly which page or what portion
or -- the Carrier is going to put in

for an exhibit? Because this is
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met hods of testing -- all 11 pages?

MR. MAGGI ORE: Dr. Mujtaba, you
referred to page two, correct, the
part you read?

THE W TNESS: Ri ght . The GC/ MS
I's considered the gold standard,
basically standard test for the return
function process. So the paragraph on
the left-hand --

MR. MAGGI ORE: Yeah, he read
that into the record.

MR. SANCHEZ: Okay.

MR. MAGGI ORE: All right. The
next article | have is entitled
Practical Guide to Urine Drug
Moni tori ng.

Can you pl ease explain or cite
whi ch portion of this article al so
descri bes GC/MS testing as the gold
standar d?

THE W TNESS: Yeabh. | f you | ook
at the page -- on the back of page
second, it says chromatography. And
on the third paragraph, it says gas

chromat ogr aphy/ mass spectrometry has
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remai ned the standard test for
confirmati ve testing.

MR. MAGGI ORE: Okay. Are there
any other parts of that page that are
rel evant ?

THE W TNESS: Yeah. | mean, it
describes that it can detect -- it's a
very specific test to detect the drugs
and the metabolites.

And if you |l ook at the -- the
page -- second page, the first part of
t he second page. This one.

MR. MAGGI ORE: Okay.

THE W TNESS: There's
I munoassay. There's possibility of
fal se-positive with i mmunoassay but
not with the gas chromat ography,
because the i mmunoassay i s not that
specific.

That's how they get the
I mpressi on, when they get tested, it
could be fal se-positive. But it's
not really -- you have to confirmwth
t he gas chromat ography.

MR. MAGGI ORE: ' m going to
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provide a copy of this article to
M. Sanchez and M. Drew. |It's a
seven-page article and I will enter it
as Carrier Exhibit 18.
(Article was marked as Carrier
Exhi bit 18 for identification, as
of this date.)

MR. MAGGI ORE: There's anot her
document here. Appears to be a cover
of a book. It's entitled "10th
Edi ti on, Medical Review Officer
Handbook. "

Can you please cite the portion
of this document that is relevant to
the trial and the charges facing
M. Drew.

THE W TNESS: Ri ght . | f you
| ook at the very | ast page, it says,
"Confirmati on Methods." And it says,
"GC/MS. All specinmens identified as
positive on the initial immunoassay
test nmust be confirmed" -- if you | ook
at the very | ast page right here,
Confirmati on Met hods.

MR. MAGGI ORE: Yeah. And I'l]
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provide a copy to M. Drew and
M. Sanchez so they can al so review.

THE W TNESS: Basically, GC/ MS
If you |look at the first paragraph, it
says, "All specinmens identified as
positive on the initial imunoassay
test nmust be confirmed using gas
chromat ography/ mass spectronetry
t echni ques. "

MR. SANCHEZ: \here are we
| ooki ng? Last page?

MR. MAGGI ORE: This portion
right here, where it says,
"Confirmati on Met hods."

Okay. Is there any other
portions of this that you would Iike
to cite and reference in this case?

THE W TNESS: Across the page on
the | ast one, | ast portion where they
list all the drugs.

MR. MAGGI ORE: Can you raise the
docunment up so we can see a little
mor e.

Okay. The | ast page. Gotcha.

THE W TNESS: Al'l right?
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MR. MAGGI ORE:  Yup.

THE W TNESS: It says potenti al
agent that could cause sone
| nmunoassays to give a positive
readi ng, false-positive. On the
| nmunoassay, not on the GC/ MS. Just
would like to clarify that.

MR. MAGGI ORE: Okay. So the
fal se-positive would only occur in an
I nmunoassay, not a GC/ MS?

THE W TNESS: Ri ght .

MR. MAGGI ORE: Okay. | ' m goi ng
to enter this as Carrier Exhibit 19.
It's a six-page document.

(10th Edition, Medical Review

Of ficer Handbook was marked as
Carrier Exhibit 19 for
identification, as of this date.)

MR. MAGGI ORE: Okay. | have no

further questions for Dr. Muijtaba.

M. Sanchez, M. Drew, would you

| i ke to take a recess to review the
evi dence before questioning?

MR. SANCHEZ: Yes.

MR. MAGGI ORE: The tine is
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11: 06 a.m, and we are going to take a
brief recess.

(At this time, a recess was

t aken.)

MR. MAGGI ORE: The time is
approximately 12:11 p.m, and we are
back on the record.

M. Sanchez, do you have any
guestions for Dr. Muijtaba?

MR. SANCHEZ: Yes, | do.

MR. MAGGI ORE: Okay. Please
proceed.

MR. SANCHEZ: Can you hear ne,
Dr. Mujtaba?

MR. MAGGI ORE: You are nuted.

MR. SANCHEZ: You are on nmute.
| can't hear you.

THE W TNESS: How about now?

MR. SANCHEZ: Now | can hear

you.
Okay. M. Dr. Mijtaba, nmy name

I's Ricardo Sanchez. ' m the

representative for Daren Drew. | have

a few questions.

When did you receive your
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THE W TNESS: MD, it was -- |
think it was '94.

MR. SANCHEZ: Are you |icensed
to practice -- are you licensed to
practice what type of medicine in New
Yor k?

THE W TNESS: Well, once you got
| i cense, you can practice internal
medi ci ne. Depends on --

MR. SANCHEZ: Can you repeat
t hat sl ower, please.

THE W TNESS: Once you got the
| i cense, then depends on your -- on
your training. It could be internal
medi ci ne, surgery, you know, whatever
you' ve been trained for.

MR. SANCHEZ: Are you board
certified or do you have any
specialized field of medicine?

THE W TNESS: |'m board
certified in occupational medicine.

MR. SANCHEZ: Can you descri be
what that entails exactly.

THE W TNESS: Yeah. Occupation
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medi ci ne basically deal with the, you
know, the worker, you know, issues,

t he exposures. Basically, they work
in the compani es, organizations.
Basically workers' illnesses. Stuff
l'i ke that.

MR. SANCHEZ: Okay. Are you an
empl oyee at the Long Island Railroad
or the MTA?

THE W TNESS: MTA.

Headquarters.

MR. SANCHEZ: And how | ong have
you been an enpl oyee?

THE W TNESS: Wth MIA, about
ten years.

MR. SANCHEZ: \What did you do
bef ore you were an enpl oyee with the
MT A?

THE W TNESS: | work different
hospitals; |ike NYU, Mount Sinai, you
know, Kingsbrook, Brooklyn Hospital.

Different hospitals.

MR. SANCHEZ: |'m sorry. \hen
did you becone -- get your license as
an MD? | didn't wite that down.
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THE W TNESS: ' 94,

MR. SANCHEZ: ' 94,

THE W TNESS: 1994.

MR. SANCHEZ: And you've been an
empl oyee here for ten years?

THE W TNESS: Ten years, sir.

MR. SANCHEZ: So let nme see,

t hat would be '"94 -- 2000 -- 2000 --
all right. What am | saying -- 2004,
right? So 2004 --

How | ong have you held those
prior positions, if you remenber?

THE W TNESS: "' m sorry?

MR. SANCHEZ: The prior
positions that you just nmentioned, NYU
Langone, do you have an approxi mate
time you spent at each?

THE W TNESS: Ri ght . | mean,
NYU, | was -- | was being trained,
was a resident there. And then, you
know, and then joined the different
hospi tals.

My | ast position was Mount Sinai
in the -- in the World Trade Center

program  Taking care of the exposed
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empl oyees or the -- you know, fromthe
Worl d Trade Center, basically.

MR. SANCHEZ: So you just noted
t hat you were an MTA enpl oyee.

So as an MTA enpl oyee, are you
famliar with the drug and al cohol
policy of the Long Island Railroad?

THE W TNESS: Yeah. They sent
us a meno. | read a long tinme ago.
But it's like a -- |ike guidelines for
t he al cohol and drug testing.

MR. SANCHEZ: I s part of your
responsibilities as the MRO to be
famliar with the policies?

THE W TNESS: Right. You have
general policies for it.

MR. SANCHEZ: But you are
fam liar with the policies?

THE W TNESS: Exactly right.

MR. SANCHEZ: Okay. Your

current position is called the MRO,

correct?

THE W TNESS: Wy -- MD assi st ant
medi cal director. 1'm also MRO,
medi cal review officer. MWhich is
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basically dealing with the drug
testing and then -- and -- and
preparing the drug test reports sent
to us by the | abs.

MR. SANCHEZ: For the purposes
of the Carrier's MRO, that's you, you
are the medical review officer

THE W TNESS: That's right.

Ri ght. Right.

MR. SANCHEZ: Can you explain
exactly what your primary
responsibilities are.

THE W TNESS: Basically, you
know, you oversee the drug testing
program at the facility. And if any

question, they can ask ne.

But nmy main job is to -- when
you get the -- any positive or
negative drug test, is to call the

applicant or the candidate or the
empl oyee, and to verify and show ng
t hem based on, you know, the

gui del i nes, you know, what could be
reason for being positive.

MR. SANCHEZ: I n your
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possessi on, we just brought up, but
you shoul d have what's been identified
as Union Exhibit 1.

THE W TNESS: Ckay.

(MRO Requirements was mar ked as
Organi zation Exhibit 1 for
identification, as of this date.)

MR. SANCHEZ: Do you recognize
this docunent ?

THE W TNESS: | mean, | got from
the -- | don't recognize it. But |
know where you got it from

MR. SANCHEZ: Are you telling
me -- does it look famliar? It m ght
be in a different format, but isn't
that the requirements of an MRO? You
can take a -- take a moment. | want
you to be certain. You can take a
m nute and | ook through it.

MR. MAGGI ORE: This is
Organi zation Exhibit 1. It's a
five-page document.

THE W TNESS: Okay. | | ooked
over the highlighted ones.

MR. SANCHEZ: So you recognize
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t hat .

Can you go to -- | guess it's
page two, and it's 7.62. And can you
read the highlighted portion.

THE W TNESS: It says, "The
principal role of the MRO in Federal
urine testing is to determne if there
iIs a legitimate and verifiable medical
expl anation for a donor's positive
test. In the case of a positive
| aboratory result, the MRO may not
conduct an interview with the donor
until the original or a facsim |l e of
the Copy 2 of the CCF, or equival ent,
and the | aboratory report are
avail able.™

MR. SANCHEZ: Wbuld you agree
with that statement?

THE W TNESS: Yeah. Yeah. I
mean, that's how you call after you
get the lab results and the CCF, you
know, or from the I ab.

MR. SANCHEZ: But | mean,
basically, so your principal role in

Federal urine testing is to determ ne
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If there's a legitimate and verifiable
medi cal explanation for a donor's
positive test; that's correct?

THE W TNESS: Yes.

MR. SANCHEZ: Can you pl ease
turn and read the rest of the
hi ghli ghted portions on the next page.
Just the highlighted portions.

THE W TNESS: The -- you nean
“"The donor may be contacted by either
MRO or a staff member under the MRO s
direction"?

MR. SANCHEZ: No. On page two.
The hi ghlighted portions should say
"The MRO nmust be the only one
conducting the interview."

Do you agree with that
statement ?

THE W TNESS: "The MRO nust be
the only one conducting interview, and
FRA expects the MRO to make every
reasonabl e attempt to conplete the
i nterview. "

MR. SANCHEZ: Yes. So you agree

with that statenment?
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THE W TNESS: Yeabh.

MR. SANCHEZ: W th that
obj ective?

THE W TNESS: Yes.

MR. SANCHEZ: Did you read the
rest of the highlighted portions, just
t he highlighted portions, as you go
down.

THE W TNESS: "The MRO shoul d
docunent attenpts to" --

(At this time, the w tness

perused the aforenmentioned item)

MR. SANCHEZ: " m sorry. Can
you slow down? That's why | only just
hi ghli ghted the certain portions. You
don't have to read everything.

How about this --

THE W TNESS: -- out | oud.

MR. SANCHEZ: Yeah, out | oud
Into the record.

How about if | read it into the
record, and I'll ask you if you agree
or disagree. That would probably be
easi er?

THE W TNESS: Yeah. That woul d
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be better.
MR. SANCHEZ: |'m going to go to
t he next page. It says, "There is no

doctor-patient relationship in an MRO
i nterview. "

Do you agree that's correct?

THE W TNESS: That's correct.

MR. SANCHEZ: It says,
"I nterviews may be face-to-face or by
tel ephone,"” correct?

THE W TNESS: Correct.

MR. SANCHEZ: On the next page,
It says, "There are acceptable nmedical
expl anations for four of the drugs
tested by the FRA; marijuana, cocai ne,
amphet am nes and opiates. One drug,
PCP, does not have a medi cal
explanation. Wth one exception,
opi ates. The burden of proof is on
t he donor to provide a verifiable
medi cal explanation for the positive."
Agr eed?

THE W TNESS: Ri ght .

MR. SANCHEZ: Then we go down,

"Medical" --
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MR. MAGGI ORE: Excuse ne. " m
sorry. | don't mean to interrupt.
What page is this?

MR. SANCHEZ: It's on page

t hree.

MR. MAGGI ORE: Three. Thank
you.

MR. SANCHEZ: Actually, four.

MR. MAGGI ORE: Four .

MR. SANCHEZ: W m stake. Page
four.

Then it says, "Medical
expl anati ons offered by a donor nust
be affirmed directly with the donor's
medi cal or dental practitioner,
pharmaci st, et cetera. Donors can be
permtted by the MRO up to five days
to gather and present nedi cal
I nformation."”

I's that correct?

THE W TNESS:  Yup.

MR. SANCHEZ: And " Medical use
of marijuana under state |law is not
accept abl e medi cal expl anations under

Federal testing prograns and nust be
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reported as a positive;" is that
correct?
THE W TNESS: That's correct.
MR. SANCHEZ: Now, |I'm going to
go to the | ast page, "MRO downgrades."
And it says, "Laboratory positive
where the MRO has verified a
| egiti mat e expl anati on, nust be
reported to the Carrier identically as
I f the donor's specimen had tested
negative originally. Under no
circumstances may a MRO downgrade a
| aboratory positive based solely on
t he donor's assurances of taking a
particul ar medication or undergoing a
particul ar medi cal or dental
procedure. Every claimnust be
carefully verified and nmedi cal
expl anati ons authenticated before a
downgrade can be permtted;" is that
correct?
THE W TNESS: That's correct.
MR. SANCHEZ: So nmy next
guestion, Dr. Mujtaba, is do you know

if Daren Drew falls under the federal
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requi rements for drug testing?

THE W TNESS: | think it's
safety sensitive.

MR. SANCHEZ: " m sorry. I's
there sonmeone else in the roon?

THE W TNESS: No. | have the
door open. One second.

Okay.

MR. SANCHEZ: My question is,
you said -- | asked you if Daren Drew
fell under federal FRA testing
requi rements or guidelines.

THE W TNESS: | think depends on
his title. If in that title, i f FRA
requi rement, he'd fall under that.

MR. SANCHEZ: Are you famliar
If he falls under that title or that
requi rement ?

THE W TNESS: |*"'m not famliar.
You'd have to check his title in LIRR

MR. SANCHEZ: A m nute ago, you
said safety sensitive.

Now, is there a difference
bet ween sonebody who is safety

sensitive and sonmebody who falls under
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the federal requirements?

THE W TNESS: Again, it's -- the
conpany part is different. | could
check -- take a |look at the LIRR

current policy which titles they fall
under the FRA.

MR. SANCHEZ: But you are the
MRO, and you are famliar with the
policies, correct?

THE W TNESS: Yeah. General.
But, you know, | can't renmember
everything on the LIRR

MR. SANCHEZ: That's fine. But
basically, are you aware of a
difference between somebody who's
covered under hours of service of

federal requirenment and someone who is

not ?

THE W TNESS: Agai n. | have to
| ook at job titles to know. | read
|l ong time ago. It should be in the

LI RR policy.
MR. SANCHEZ: Okay. Well, 1"11
help you. M. Drew is not -- he's an

exenmpt enpl oyee. He doesn't fal
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under hours of service.

Do you recall what type of
physical he would -- he took on the
day he took his urine analysis?

THE W TNESS: No. | didn't see
hi m on that day.

MR. SANCHEZ: So Uni on
Exhibit 1, everything |I highlighted
and | read into the record, are those
optional or do you have an obligation
under MRO to follow those directives?

THE W TNESS: | don't know where
you got it from But if it's fromthe
FRA, then, you know, these are the
direct guidelines for the MRO to
foll ow and be foll owed by.

MR. SANCHEZ: | want you to take
a mnute and | ook at it because that's
where they came from But | want you
to be certain. | don't want any --
any ambiguity.

And they should be identical to
the responsibilities of the MRO
because they come fromthe FRA

website. They may be in a different
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format. But they --

MR. MAGG| ORE: One nmoment,

M. Sanchez. VWhere was this document

produced fronm

MR. SANCHEZ: FRA website.

MR. MAGGI ORE: VWhat secti
the FRA or the CFR is this?

on of

MR. SANCHEZ: Probably the one

t hat says medical reviewing officer's

obl i gations.

MR. MAGGI ORE: There's no page

nunmbers or section nunbers on the

docunents, that's why |I'm asking to

verify which section.

MR. SANCHEZ: Well --

MR. COLOMBO: 219 FRA conpliance

manual .
MR. SANCHEZ: " m sorry,

Coul d you repeat that.

M ke.

MR. COLOMBO:. 219 FRA Conpliance

Manual .

MR. SANCHEZ: It comes from 219

CFR FRA Conpliance Manual. That's

where this all comes from | t

| ook fam i ar. It's identical.

shoul d
| t
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m ght be in a different format, but
those are the requirements of a MRO.

My question to you, Dr. Mujtaba,
Is are those directives optional or do
you have an obligation to follow these
procedures?

THE W TNESS: Obligation.

MR. SANCHEZ: So you have an
obl i gati on.

THE W TNESS: Under the FRA and
DQOT.

MR. SANCHEZ: |'m going to hand
you what's been identified as -- well,
you should have it in front of you,
actually. It's Carrier Exhibit 14.

It's a one-page docunment that's
two-sided. It's the Medical Review
Of fi cer-Donor Contact Record
Verification Sheet.

THE W TNESS: Exhi bit 4, one,
two, three --

MR. SANCHEZ: It's Carrier 14.

MR. MAGGI ORE: lt's the MRO
Verification Sheet.

THE W TNESS: | don't have that
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one. | have four, one, two -- four --
that's it.

MR. SANCHEZ: We are going to
take a m nute --

MR. MAGGI ORE: |*'m going to show
himjust to make sure we are
di scussing the same docunment.

MR. SANCHEZ: | can show him
This is Carrier 14. This is your
MRO - -

THE W TNESS: " m sorry. "' m
sorry.

MR. SANCHEZ: That's okay.

THE W TNESS: | was --

MR. SANCHEZ: |t should be in
t he upper, probably |eft-hand corner.
Says Carrier Exhibit 14.

THE W TNESS: Yeah. Yeah. One
second.

MR. SANCHEZ: Sur e.

THE W TNESS: Yeah, | got it.
l|*"m sorry. Yeah.

MR. SANCHEZ: So when you | ook
at -- | guess the front of it where it

says Medical Review Officer-Donor
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Cont act Record, and it says, "Donor
Name: Daren Drew. "

THE W TNESS: Ri ght .

MR. SANCHEZ: Below it, it says,
"Type of Test: Federal or
Non- Federal . "

Can you tell me what the
di fference between a Federal and
Non- Federal test is?

THE W TNESS: | think federal
falls under the FRA, DOT. Non-federal
is by the company policy.

MR. SANCHEZ: " m sorry. Can
you say that again, just slower.

THE W TNESS: | said federal is
DOT, FRA. And non-federal would be
fromthe company itself.

MR. SANCHEZ: So but what does
t hat mean? Are you tal king about the
authority to test the individual?

THE W TNESS: Correct.

MR. SANCHEZ: Okay. So when it
comes to the authority to test the
I ndi vidual, and it's a federal test,

t he individuals being tested are
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tested under federal authority; is
that correct?

THE W TNESS: Right. So in this
case, it's non-federal. |It's done
under the company authority. Under
Ll RR.

MR. SANCHEZ: There is a
distinction. One is federally
mandat ed and one is company policy?

THE W TNESS: Exactly right.

MR. SANCHEZ: Can you tell me if
there's a difference in the tests that
are conducted or sanples that are
taken or the measurenments used?

THE W TNESS: No, they're the
same measurements. The conpany have,
| think, more panels included in the
testing.

MR. SANCHEZ: Okay.

THE W TNESS: Rat her than the
FRA. But it's basically the sane
process.

MR. SANCHEZ: \When you say nore
panels, if you go further down, it

says, "Drug Screen Panel," you are
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saying -- if I"mcorrect, you are
saying if it was a federal test, it
woul d be a five-panel. And because
It's a conpany test, it's a ten-panel.

THE W TNESS: Ri ght .

MR. SANCHEZ: The conpany tests
for more --

THE W TNESS: For nore.

MR. SANCHEZ: That's the only
di fference?

THE W TNESS: That's the only
difference. And then depends on
conmpany policy, what the rules and
regul ati ons are. You know.

MR. SANCHEZ: It depends on
conpany policy?

THE W TNESS: Right. Some can
i ncl ude more than ten.

MR. SANCHEZ: So on the day in
guestion, after you received the
results that M. Drew s sanple tested
positive, you called hint

THE W TNESS: Correct.

MR. SANCHEZ: And what did you

say exactly?

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Tri al

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023

| BEW Di sci pline Case No. 3870-22 (Darren

59

THE W TNESS: So basically, |
asked him what the reason for being
positive. And it should be documented
I f you | ook at the -- further down,

“"Donor Interview"

You know, he -- he was out
because of the -- his medical |ssues.
He came back -- returned to duty,

work. And then | asked about his
current medications, what he's taking.

He gave me the list of the
medi cati on and he deni ed taking --
basically, we had to ask about whet her
he'd been taking any marijuana, any
substance that contains marijuana.

And he denied that.

MR. SANCHEZ: You directly asked
himif he had tried marijuana prior to
hi s physical ?

THE W TNESS: Correct.

MR. SANCHEZ: He responded?

THE W TNESS: No marijuana or
mari j uana-rel ated products.

MR. SANCHEZ: Okay.

Dr. Mujtaba, 1'd like you to take
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what's been identified as Union
Exhi bit 2. lt's 2, 2A, and 2B. It's
a three-page docunent. It starts with
“"Dear Medi cal Department."”
(Letter was marked as Union
Exhi bit 2 for identification, as
of this date.)

THE W TNESS: Yeah.

MR. SANCHEZ: Can you take a
| ook at that, please.

Does it look famliar?

THE W TNESS: Yeah.

MR. SANCHEZ: Okay. So on Union
Exhibit 2, that's M. Drew s nmedica
list. Sent to medical on the 15th.

THE W TNESS: Ri ght .

MR. SANCHEZ: Have you seen
this -- did you see this on the 15th
or is this the first time you are
seeing this?

THE W TNESS: | saw it.

MR. SANCHEZ: So you saw it on
the 15th?

THE W TNESS: Yeah.

MR. SANCHEZ: l'd like to go
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back to Union Exhibit 1, Doctor.

THE W TNESS: Ri ght .

MR. SANCHEZ: And |1'd |ike you
to read what's been highlighted as
number six. | believe it's on page
three.

THE W TNESS: MM hmm

MR. SANCHEZ: Can you read the
hi ghl i ght ed portion?

THE W TNESS: Actually, can you
read for me?

MR. SANCHEZ: Okay. That's
probably better. 1'Ill do it.

Number six says, "Medical
expl anati ons offered by a donor mnust
be affirmed directly with the donor's
medi cal or dental practitioner,
phar maci st et, cetera. Donors can be
permtted by the MRO up to five days
to gather and present nmedi cal
I nf or mati on. "

THE W TNESS: Correct.

MR. SANCHEZ: Okay. So | want

you to take a | ook at what's been

identified as Union Exhibit 2A and 2B.
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(Doctor's Note was marked as
Uni on Exhibit 2A for
identification, as of this date.)
(Doctor's Note was marked as
Uni on Exhibit 2B for
identification, as of this date.)
THE W TNESS: MM hmm
MR. SANCHEZ: And can you tel
me what that is?
Wel |, have you seen these
documents prior to today?
THE W TNESS: | believe so. |
think it's HR. HR being fil ed.
MR. SANCHEZ: You have seen
both, sir?
THE W TNESS: | think |I've seen
the |ist.
MR. SANCHEZ: There's two.
THE W TNESS: Ri ght . The |1 st,
and the note from his doctor. Right.
MR. SANCHEZ: How many doctors’
notes are there?
THE W TNESS: There are two
notes fromthe doctors.

MR. SANCHEZ: Did you contact or
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call the doctor? Either one?

THE W TNESS: No, | did not.

MR. SANCHEZ: So can you tell me
why, if -- I"ll refer you back to
Uni on Exhibit 1. Number si Xx.

"Medi cal expl anations offered by
a donor must be affirmed directly with
t he donor's medical or dental
practitioner.”

You have testified that this is
an obligation. You just testified
t hat you have two letters, right? And
can you read the letters into the
record, please. And who they're from
The highlighted portion.

THE W TNESS: Yeabh. Dar en
Drew -- "To Whom it May Concern, Daren
Drew was taking | buprofen due to
dysuria from him cancer treatment
which is listed as a drug that can
potentially cause fal se-positive drug
test for the marijuana."”

MR. SANCHEZ: And what does it
say on the bottom of that, sir?

THE W TNESS: "Please give ne --
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I f you have any questions" -- right.

MR. SANCHEZ: So that was 2A.
Dr. Moses Tam an oncol ogi st at NY
Langone Health Medical Center here in
M neola, literally around the bl ock,
correct?

THE W TNESS: Ri ght .

MR. SANCHEZ: And at the bottom
it says, "If you have any questions,
pl ease feel free to call me."

THE W TNESS: Ri ght .

MR. SANCHEZ: M question to
you, Doctor, is if you have an
obligation -- you call Daren Drew and
said, "You have a positive finding,"
and Daren Drew said he sent you his
medi cation. And his doctor, his
treating physician, said this
particul ar drug has been known to
cause fal se-positives.

My question to you is, why
didn't you follow up with the doctor?

THE W TNESS: Well, it wasn't
necessary. |If you | ook at the other

articles, this type of --
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MR. SANCHEZ: Doct or --

MR. MAGGI ORE: Excuse ne --

MR. SANCHEZ: You are not
answering my question.

MR. MAGGI ORE: Let himrespond
before you say he's not answering your
questi on.

THE W TNESS: | buprofen, Advil,
all those things that can cause
fal se-positive, only on inmmunoassay,
not on GC confirmtest. You know that
fromthe articles.

So it wasn't necessary. I f he
had some substance |ike marijuana,
medi cal marijuana, then |I would have
call ed the doctor's office.

MR. SANCHEZ: So my question to
you is, when it says necessary,

It's -- necessary is not in question
here. You have an obligation. You
have an obligation to call

My question to you -- | didn't
read the literature, but it's
irrelevant. You have an obligation

that you testified to.
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So nmy question is, why didn't
you call?

THE W TNESS: Because he gonna
say sane thing. It's an NSAI D. NSAI D
I's not acceptable as a false-positive
fromconfirmtest. It wasn't
necessary to call his doctor.

MR. SANCHEZ: Can you take a
| ook at what's been identified as
Uni on Exhi bit 2B.

THE W TNESS: Okay.

MR. SANCHEZ: Can you read the
hi ghl i ght ed porti on.

THE W TNESS: The same t hing,
“"Daren Drew was taking | buprofen due
to listeria fromhis cancer treatnment
which -- which is |isted as a drug
t hat can potentially cause
fal se-positive drug test for
marijuana." |If you have any
guestions, feel free to contact the
office.

MR. SANCHEZ: |Is this the sane
doctor or is this a different doctor?

THE W TNESS: lt's a different
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doctor. Moses Tam

MR. SANCHEZ: It's a different
doct or.

Same | ocati on, M neol a,
literally around the corner?

THE W TNESS: Ri ght .

MR. SANCHEZ: So you have two
doctors' notes fromtwo oncol ogi sts.
He tested positive, and you didn't
think it was necessary to call?

THE W TNESS: Exactly right.
Because if you |l ook at the MRO,
articles got -- these things can cause
fal se-positive on i Mmunoassay, but not
on a confirmed test. So it wasn't
necessary for nme to call those
doctors.

MR. SANCHEZ: So it's optional?

THE W TNESS: Not optional.
It's not necessary to call the doctor
to confirmthe same thing. \Which
s --

MR. SANCHEZ: That's not ny
guestion. Is it optional.

So you're telling me it's
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optional to call or not to call based
on your judgnment?

THE W TNESS: Exactly. I f he
were on sone other drug that may
contain marijuana, then | would cal
t he doctor's office to confirmthat.
But he's on | buprofen, which is known
to cause fal se-positive on
I munoassay, but not on GC/ MS.

MR. SANCHEZ: Let me ask you --

THE W TNESS: So that's
I mportant.

MR. SANCHEZ: So |let me ask you
a question, Doctor --

THE W TNESS: -- m srepresenting
the findings because they don't know

about how the other testing is done.

You know.
MR. SANCHEZ: Well, that's an
opi nion, Doctor. | think |I would take

t he opinion of two oncol ogi sts over
your - -

THE W TNESS: It says very
clearly --

MR. SANCHEZ: Very clearly it
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states that --

MR. MAGGI ORE: Let Dr. Mijtaba
answer .

THE W TNESS: MW handbook says
very clearly potential false-positive
on i mmunoassay, but not on GC/ MS. So
It wasn't necessary to call them

MR. SANCHEZ: A m nute ago, |
asked you under what authority
M. Drew s test was given under. And
you stated it was company policy.

THE W TNESS: Conpany policy.

MR. SANCHEZ: So if M. Drew had
been tested under federal policy,
woul d you have called his doctor to
verify?

THE W TNESS: Not really.
Because doctor is not giving nme
correct information. They're
m srepresenting this drug test result.
Because NSAI D cannot cause
fal se-positive under the confirmed
test. You know.

MR. SANCHEZ: So you are telling

me that the two doctors' notes from
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t he oncol ogi sts are --

THE W TNESS: Yeah. They've got
to do process --

MR. SANCHEZ: They don't
under st and - -

THE W TNESS: Basically yeah.
Exactly. They don't relate how the
testing is done.

MR. SANCHEZ: Okay. Well, |
don't think it matters about the
testing. | think they were just
saying this particular drug has been
known to cause fal se-positives.

That's --

THE W TNESS: Again, that's on
| Mmunoassay. But not on GC/MS, not on
confirmed testing. |It's useless to
cal | .

MR. SANCHEZ: All right.

Doctor, 1'd like to ask you to | ook at
what's been identified as Union
Exhi bit 3 and 3A.
(Title 49 was marked as Union
Exhi bit 3 for identification, as

of this date.)

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
71

(Title 49 was marked as Union
Exhi bit 3A for identification, as
of this date.)

THE W TNESS: Ckay.

MR. SANCHEZ: Does it | ook
famliar? Are you famliar with this
document ?

THE W TNESS: Isn't that on the
DOT website -- FRA?

MR. SANCHEZ: |It's the Title 49.
It's fromthe Office of the Secretary
of Transportation. It says who is
qualified to be an MRO. These are the
gui del i nes.

Do they | ook famliar?

THE W TNESS: Ri ght .

MR. SANCHEZ: These are the
gui del i nes that you fall under, sir,
as an MRO?

THE W TNESS: Correct, sir.

MR. SANCHEZ: |If you want to
take a mnute, you can |look at it.
It's a two-page document.

THE W TNESS: No, that's fine.

MR. SANCHEZ: | guess I'll read
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it and I'lIl ask you if you agree or
di sagr ee.

THE W TNESS: Okay.

MR. SANCHEZ: So when you go,
it's 40.121. It says, "Who is
qualified to act as an MRO?"

THE W TNESS: Ri ght .

MR. SANCHEZ: That's Title 49,
Transportation. And it says,
"Credentials,” it says, "You nmust be a
| i censed physician.”

You are, sir?

THE W TNESS: Ri ght .

MR. SANCHEZ: Yes?

THE W TNESS: Yeah. Yes.

MR. SANCHEZ: It says, "B, Basic
Knowl edge. You nust be know edgeabl e
in the following areas.” |t says,
"You must be knowl edgeabl e about and
have clinical experience in controlled
substance abuse disorders, including
detail ed knowl edge of alternative
medi cal explanations for |aboratory
confirmed drug test" --

THE W TNESS: Ri ght .
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MR. SANCHEZ: It says, "You
must be know edgeabl e about issues
relating to adulterated and
substituted specinmens as well as the
possi bl e medi cal causes of speci nens
having an invalid result."”

Correct?

THE W TNESS: Correct.

MR. SANCHEZ: Nunber three, it
says, "You nust be know edgeabl e about
this part of the DOT MRO Gui del i nes,
and DOT agency regul ati ons applicable
to the enployers for whom you eval uate
drug test -- and you nmust keep current
on any changes to these materials.

You nmust subscribe to the ODAPC

| ist-serve at,"” and there's an e-mail
address there.

So you -- you conply with these
requi rements?

THE W TNESS: Yup. |If they have
an issue, they can also e-mail ne.

MR. SANCHEZ: Number three (sic)

says, "Qualification training. You

must receive qualification training
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meeting the requirements of this
paragraph (c). Qualification training
must provide instruction on the
followi ng subjects: Collection
procedures for urine specinmens."”

THE W TNESS: Correct.

MR. SANCHEZ: Correct?

THE W TNESS: M hmm

MR. SANCHEZ: "Chai n of custody,
reporting, and recordkeeping."

THE W TNESS: Correct.

MR. SANCHEZ: "Interpretation of
drug and validity tests results.”

THE W TNESS: Correct.

MR. SANCHEZ: "The role and
responsibilities of the MRO in the DOT
drug testing program™

THE W TNESS: MM hmm

MR. SANCHEZ: Yes?

THE W TNESS: Yes.

MR. SANCHEZ: Okay. "The
I nteraction with other participants in
the program " So SRP EOP.

"Provisions of this part and DOT

agency rules applying to enployers for
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whom you review test results,

i ncl udi ng changes and updates to this
part and DOT agency rul es, guidance,

I nterpretations, and policies
affecting the performance of MRO
functions, as well as issues that MROs
confront in carrying out their duties
under this part and DOT agency rules."”

Yes?

THE W TNESS: Yes.

MR. SANCHEZ: It says,
"Fol |l owi ng your conmpl eti on of
gqualification training under paragraph
(c)(1l) of this section, you nust
satisfactorily complete an exam nati on
adm ni strated by a
nati onal ly-recogni zed MRO
certification board or subspecialty
board for medical practitioners" --

Have you done that, sir?

THE W TNESS: Yes.

MR. SANCHEZ: Yes. It says,
"You must meet the requirements of
par agraphs (a)(b), and (c) of this

section before you begin to perform
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MRO functions."

And you've nmet those?

THE W TNESS: Yeah.

MR. SANCHEZ: Yes?

THE W TNESS: Yes. Otherw se, |
won't be MRO.

MR. SANCHEZ: Wel |,
"Requal ification training. During
each five-year period fromthe date on
whi ch you satisfactorily conpleted the
exam nati on under paragraph (c)(2) of
this section, you nmust conpl ete
requalification training."

Correct?

THE W TNESS: Ri ght .

MR. SANCHEZ: Have you had
requalification training?

THE W TNESS: No. |'m not due
yet.

MR. SANCHEZ: You are not due
yet?

THE W TNESS: Ri ght .

MR. SANCHEZ: And follow ng
conpl etion, "Docunmentation. You must

mai nt ai n documentati on show ng t hat
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you currently meet all the
requi rements of this section.”
Do you have that paperwork? Or

can you produce that paperwork?

THE W TNESS: | mean, | don't
have it in my room But | gave a copy
to -- M. Yodice (phonetic) should

have a copy of the certification.

MR. SANCHEZ: Okay. But you are
up to date, you satisfied all the
requi rements?

THE W TNESS: Yeah. Yeah. |
submtted to the --

MR. SANCHEZ: So it would be
fair to say that you're know edgeabl e
about the drugs that are tested for
during a return-to-work physical?

THE W TNESS: Yeah. If 1'm not,
I can consult nmy handbook and | ook
t here.

MR. SANCHEZ: Can you tell nme,
Is there a difference between
marijuana and marijuana nmetabolites?

THE W TNESS: Marijuana i s just

a general name for the substance. And
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t hey have different metabolites. Like
THC, TSCA. They have so many

met abolites, the broken-down nol ecul es
of the same medi cation or drug.

MR. SANCHEZ: So marijuana --
and correct me if |I'm wrong.

Marijuana would be considered the
parent drug?

THE W TNESS: Yeah.

MR. SANCHEZ: And nmetabolite is
what happens after that's metabolized
i n your systenr

THE W TNESS: Exactly --

MR. SANCHEZ: Ckay.

THE W TNESS: -- body and --

MR. SANCHEZ: Does a urinal ysis
t hat shows positive for -- can a
urinalysis show positive for marijuana
or just marijuana metabolites?

THE W TNESS: Marijuana
met abolite.

MR. SANCHEZ: My question to you
I's, does marijuana metabolites -- what
exactly is that? |s that what -- can

you be under the influence because of
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t he detection of marijuana
met abolites?

THE W TNESS: Can you rephrase

It? |I'mnot sure what you are asking.
MR. SANCHEZ: 1'11l ask another
questi on.

Wth testing for marijuana, we
want to know if sonebody is inpaired.
So we give them a urinalysis test.
There's several tests.

Woul d you agree that a bl ood
test is probably the nost accurate
test to give soneone to see if they're
positive for marijuana?

THE W TNESS: You have a bl ood
test, would be, you know -- it's
met abol i zed by your |iver, opposed to
bl ood and the urine. Right. W check
the blood level. But usually, they
don't know that. They check for urine

test in nost places.

MR. SANCHEZ: No, | understand
t hat .

But the urine test only tests
for metabolites. I " m aski ng about
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mari j uana.

There is a distinction, correct?

THE W TNESS: Ri ght . | don't
think they check for marijuana. They
only check for metabolite in urine
test.

MR. SANCHEZ: Do nmetabolites --

THE W TNESS: Give me a second.
| have to turn my |ight on.

MR. SANCHEZ:  Sur e.

THE W TNESS: " m sorry.

MR. SANCHEZ: So nmet abolites,
when these tests -- | guess it's
Carrier Exhibit 1, the actual test.

MR. MAGGI ORE: That's the Notice
of trial. Carrier Exhibit 1.

MR. SANCHEZ: " m sorry. It's
not Carrier Exhibit 1. G ve me one
moment .

MR. COLOMBO:. \What are you
| ooki ng for?

MR. SANCHEZ: "' m | ooking for
the drug test. The results.

MR. COLOVMBO: That woul d be
Carrier Exhibit 10.
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1 MR. SANCHEZ: Do you have a

2 copy of Carrier Exhibit 10 in front of

3 you - -

4 MR. MAGGI ORE: Excuse ne. ' m

5 sorry. That's -- | don't think that's

6 Carrier Exhibit 10. One nmonment. I

7 just want to verify the nunber.

8 MR. SANCHEZ: Okay.

9 MR. MAGGI ORE: That is the --
10 he's showi ng the Quest Di agnostics --
11 MR. SANCHEZ: Isn"t that the
12 result of the test?

13 MR. DREW That's 13, what he
14 was showi ng.

15 MR. SANCHEZ: My m st ake.

16 MR. MAGGI ORE: We are talKking
17 about Carrier Exhibit 13.

18 MR. SANCHEZ: Carrier

19 Exhi bit 13.

20 THE W TNESS: This one, right?
21 MR. SANCHEZ: Yes. So it says,
22 “"Marijuana Metabolites, Positive."

23 THE W TNESS: Ri ght .

24 MR. SANCHEZ: So does t hat

25 finding of a positive for metabolites
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I ndi cate that the person could be
i mpaired or is inmpaired?

THE W TNESS: Depends on
physi cal exam nation. Not just based
on the lab. If you are taking
marijuana for a long time, then -- you
know, depends on the amount taken,
depends on duration. Could be
positive for many, many nonths.

MR. SANCHEZ: So marijuana,
right, after you -- you can ingest --
|*'m going to back up.

Are you famliar with the recent
New York State |aw that says
mari juana, recreational marijuana is
| egal ?

THE W TNESS: Yeah, | know about
that. Yeah.

MR. SANCHEZ: SO0 say sonmeone
takes marijuana and indul ges in
recreational marijuana and a week
| ater, takes a urinalysis test, would
met abolites show up?

THE W TNESS: Depends on how

much they're taking, for how I ong.
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MR. SANCHEZ: Ckay. So |I'I1
shorten the w ndow.

Somebody has -- partakes in
recreational marijuana and two days
| ater, takes a urinalysis, would
met abolites show up?

THE W TNESS: Yeah.

MR. SANCHEZ: Would that person
be i mpaired?

THE W TNESS: It depends on
exam nation. It depends on what the
clinician exam nes. If -- if the
person is inmpaired --

MR. SANCHEZ: |'m asking about a
physical -- so you are tal king about
an observati on.

So you can see if sonebody is
i mpai red, correct?

THE W TNESS: Ri ght . Exactly.

MR. SANCHEZ: So what |'m asking
is, so they show up and they don't
seem to be inpaired, they take a
urinalysis and it comes up positive,
is that person inmpaired?

THE W TNESS: | woul dn't say
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I mpaired. But they'd test positive
for marijuana.

MR. SANCHEZ: They tested
positive for marijuana metabolites?

THE W TNESS: Ri ght .

MR. SANCHEZ: Okay. So because
It stays in your body well after the
effects wear off, isn't that a side
effect of marijuana?

THE W TNESS: That's right.
That's the way it's metabolized by the
body. Some people, could be for |ong
time. Some people, a few days. | t
depends on the -- again, duration,
amount taken.

MR. SANCHEZ: Isn'"t it true
that -- and that happens because it
attaches to your fat cells?

THE W TNESS: lt's possibility,

right.

MR. SANCHEZ: It's a possibility
or is it a medical fact, it
attaches --

THE W TNESS: It's a fact.
MR. SANCHEZ: W all read --
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THE W TNESS: Again, it al
depends on how many you've taken.

Depends on the quantity, quality,

durati on.
MR. SANCHEZ: Well, |I'm saying
If -- so if sonebody takes -- has

mari juana and two days |ater, takes a
test, conmes up positive for
met abol ites.

Woul d the readi ngs be the same
on the initial -- on Carrier
Exhibit -- was it 13?

MR. DREW 13.

MR. SANCHEZ: So it says 50 --
50 and 15, right?

THE W TNESS: Yeah. That's
the --

MR. SANCHEZ: Can you tell me
exactly how much -- does that matter?
So if somebody snokes a | ot of
mari j uana or somebody barely snmokes
mari juana, woul d these numbers al ways
be the same?

THE W TNESS: "' m not sure. I

can't tell you that. They have cutoff
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poi nt, as per DOT, 15 for initial test
and 15 for MS/GC (sic) test.

MR. SANCHEZ: Okay. But - -

THE W TNESS: Ei ther that, they
woul d come up as positive.

MR. SANCHEZ: But it's 50 --
this is the -- I"msorry. \What did
you say this was? The --

THE W TNESS: The initial is
| nmunoassay, the cutoff point 15,
positive.

MR. SANCHEZ: The cutoff point.
That was my question.

THE W TNESS: The cutoff point
for MS, to confirmthat, is 15.
Anyt hi ng hi gher than 15, it's
consi dered positive. lt"s DOT, not
our regul ations.

MR. SANCHEZ: As the MRO, are
you qualified to identify troubled
empl oyees or somebody who may be
I mpai red?

THE W TNESS: | mean, if the
foreman thinks somebody is inmpaired,

t hey can send for medical eval uation.
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Then, you know, we see them for
exam nation. You know, history.

MR. SANCHEZ: Did you receive
any trainings as an MRO to identify
empl oyees who may be i nmpaired?

THE W TNESS: Yeah. | nmean,
they tell you the sign, synptons of
that. Somebody has been taking
mari j uana, drinking alcohol, whatever.

MR. SANCHEZ: SO0 you are
fam liar with the signs of sonebody
who may be i npaired?

THE W TNESS: Yeah.

MR. SANCHEZ: Have you ever had
sonebody come into your office
I mpaired, or into medical inpaired,

t hat you recall?

THE W TNESS: Not here. But the
ot her office, |I've seen sone people.

MR. SANCHEZ: Here on Long
| sland Railroad, you've never had
anybody show up, to your know edge,

I mpai red?

THE W TNESS: | don't recall.

No.
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MR. SANCHEZ: So, Doctor, if you

wanted to check for marijuana and not
met abolites, would you use a urine,
saliva, or blood test, in your
opi ni on, your professional medical
opi ni on?

THE W TNESS: l*"m sorry. Can
you repeat it.

MR. SANCHEZ: I f you want to
test for marijuana, not the
met abolites, marijuana, which test
woul d you use to get an accurate test
I f an enployee had marijuana in their
systen? |If you had -- would it be
bl ood - -

THE W TNESS: We al ways check
for metabolites. As per the DOT, THC
met abolites. So I'm not sure --

MR. SANCHEZ: But you are
fam liar with marijuana and the
testing. So if you were to test --

you know, there is a difference

bet ween marijuana and the metabolites.

| *'m asking you, if you just

wanted to test for marijuana, what
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test would you use, if you know?

THE W TNESS: | cannot answer
t hat . | mean, | was thinking maybe
saliva. But |'m not sure.

MR. SANCHEZ: So do you think
saliva -- you think saliva or urine
are more accurate than bl ood?

THE W TNESS: No. |'m saying
depends on marijuana. Maybe fromthe
smoki ng marijuana, they m ght receive
the marijuana -- |I'mnot sure. [|I'm
not famliar with that. | cannot
answer that. We only check for THC in
urine, basically.

MR. SANCHEZ: Okay. | have no
further questions at this time.

MR. MAGGI ORE: Okay.

MR. SANCHEZ: No, you know what,
my m stake. | got excited. Al nost.
Sorry, Doctor. One nore.

THE W TNESS: Yeah. Go ahead.

MR. SANCHEZ: l*"d Iike you to
take a | ook at what's been identified
as Union Exhibit 4.

(Cannabi s Metabolites: \What
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You Need To Know was mar ked as

Uni on Exhibit 4 for

identification, as of this date.)
MR. MAGGI ORE: | note for the

record that it's a six-page document.

MR. SANCHEZ: | was going to
count for you. It's a six-page
document .

Do you have it, Doctor?

THE W TNESS: Yes.

MR. SANCHEZ: And it's "Cannabis
Met abolites: What You Need To Know. "
So I'll read it, and you tell me if
you agree or disagree; is that fair?

THE W TNESS: | can read, yeah.

MR. SANCHEZ: I f you prefer to
read it, it will probably be easier
for me.

THE W TNESS: Ckay.

MR. SANCHEZ: Yes?

THE W TNESS: Go ahead. You can
read.

MR. SANCHEZ: It says, "In
recent years, cannabis consunption has

beconme | egalized in nmore and nore
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pl aces. The rapidly changing | aws and
regul ati ons make cannabis consunption
an incredibly nuanced topic, and the
I mplications of |egalization for
wor kpl aces can become conpl ex and
confusing. Conprised of many
conponents, cannabis has both
medi ci nal and recreational uses.

"Gl ven the increasing
| egal i zati on of cannabis, coupled with
the fact that it remains one of the
nost wi dely abused substances
gl obally, employers need to know some
of the basics about it. Understanding
how cannabi s metabolizes in the body
I's one inmportant area of knowl edge.

"Basi ¢ knowl edge of cannabis
met abolites all ows enpl oyers to make
I nformed deci sions around accurate
drug testing methods and hel ps form
t he foundation for policies.

"THC is known as the parent drug
of cannabis. It's the main substance
in the cannabis plant that drug

testing is looking to detect, albeit
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in an indirect way. Since half the
dose is already cleared fromthe body
within 30 m nutes, the presence of THC
cannot be detected in urine. However,
once the euphoric effects of cannabis
wear off, nmetabolites remain in the
body. These are essentially chem cal
remants of the plant. The presence
of THC metabolites offers a reliable

I ndi cator that a person has consuned

t he parent drug.

"A metabolite forms when a
substance breaks down into the body.
Basically, it means that the parent
drug has been turned into something
el se. Because THC metabolites remain
in the body nmuch | onger than THC
itself, drug tests for cannabis are
used to detect THC met abolites. Drug
testing kits could still be named with
t he parent drug, even though they're
testing for nmetabolites.”

s that the test -- would that
be accurate for the test that's

conducted with Union Exhibit 13?2
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THE W TNESS: | don't
under st and, you say that. Basically,
THC is the metabolite in the
mari j uana. | don't know why they're
saying THC is turned into netabolite.
They call it marijuana metabolite, not
THC met abolite.

MR. SANCHEZ: Okay. But - -

THE W TNESS: And metabolite
doesn't make any sense. Because
marijuana is the parent drug, and THC

i's metabolite. So there's no

met abolite for THC itself. | don't
know what they're tal king about. [|I'm
not sure.

MR. SANCHEZ: This is totally
foreign to you, Doctor?

THE W TNESS: No. |'m saying
they're correct about that, THC
met abolite is in marijuana. But
|*"m-- THC netabolite doesn't make any
sense. THC is a metabolite of
mari j uana.

MR. SANCHEZ: Okay. | have no

further questions.
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MR. MAGGI ORE: | just have one
guestion for you, Rick, regarding
Exhi bit 4.

What is the source of

Or gani zati on Exhibit 47

MR. SANCHEZ: | think we got
it -- we probably found it with -- [et
me see -- can you give me, 17, 18, 109.
We probably got it -- it comes from --

It's on page one.

It's a drug and al cohol -- it's
a website. It's a website on THC.

MR. MAGGI ORE: " m just taking a
| ook at the document. | don't see an
aut hor or any conpany that -- | mean,

| see something indicating "Sure Hire"

at the top left coroner. But is
there -- who authored this article?
MR. SANCHEZ: | think we got it

the same place that Carrier funnel ed
all those articles they submtted into
evi dence.

MR. MAGGI ORE: You know where
you got yours, so where did it come

from Didit cone fromthe website?
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MR. SANCHEZ: It cane fromthe
website, yes. I|f you want --
MR. MAGGI ORE: So I'l|l note for

the record that there's no author and
s --

THE W TNESS: Yeah, there's
not hi ng there.

MR. SANCHEZ: Okay.

MR. MAGGI ORE: Okay. | was | ust
wondering if there was one, and it
doesn't indicate it.

THE W TNESS: |'m not sure where
they came from They -- the DOT web
page or sonething. There's nothing
there, so |I'm not sure where it cane
from

MR. MAGGI ORE: Dr. Mujtaba, |
just have a couple of nmore questions
for you.

So as M. Sanchez raised
di scussing the federal testing panel
and the conpany testing panel, is
marij uana on both of those testing
panel s as a prohibited substance?

THE W TNESS: Can you j ust
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repeat for me? |'msorry.

MR. MAGGI ORE: | s marijuana on
the testing panel for FRA --

THE W TNESS: Yeah. Yup, yup,
yup.

MR. MAGGI ORE: -- and conpany?

THE W TNESS: Yup.

MR. MAGGI ORE: Also, | just want
to confirmfor the record, your
testinony that you said you did not
follow up with M. Drew s physicians,
whi ch are noted as Carrier Exhibit 2A
and 2B, because you received the GC/ MS
tests which confirmed the marijuana
positive, correct?

THE W TNESS: Correct.

MR. MAGGI ORE: Okay. |Is
urinalysis the standard -- industry
standard for testing for drugs?

THE W TNESS: Correct.

MR. MAGGI ORE: | s marijuana
still a prohibited substance under
LI RR policy?

THE W TNESS: Yes.

MR. MAGGI ORE: s it still a
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prohi bited substance under FRA

gui del i nes?
THE W TNESS:
MR. MAGGI ORE:
to refer back for a
Exhibit 1, which is
Trial .
Do you have a
THE W TNESS:
one second.
MR. MAGGI ORE:
THE W TNESS:
MR. MAGGI ORE:
THE W TNESS:
MR. MAGGI ORE:

Yes. Yes.
| would just |ike
moment to Carrier

t he Notice of

copy of that?

Sorry. G ve ne

Ckay.

Okay.

You got it?
| got it.

|*'mjust going to

ask you -- yup, that's the tri al

notice.
gui ck review of it
THE W TNESS:
MR. MAGGI ORE:
Okay.

Does the tri al

Can you just please take a

agai n.

Ri ght .

Have you read it?

noti ces state that

M. Drew was inpaired or intoxicated

at the time of his exanf?

THE W TNESS:

It doesn't say
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anyt hi ng about intoxication. No.

MR. MAGGI ORE: So he's not being
charged with being inmpaired at the
time of his exam correct?

THE W TNESS: Correct.

MR. MAGGI ORE: Okay. | have no
further questions.

MR. SANCHEZ: | have a
followup. A few.

He's being charged with the
detection of prohibited substance.

s marijuana a prohibited
substance in New York?

THE W TNESS: | think it's
| egalized in New York State.

MR. SANCHEZ: You think it's
| egalized in -- you are a doctor in
New York State that deals with
marijuana drug tests and you think
it's legalized in New York State?

THE W TNESS: Yes. It's
| egalized in New York State.

MR. SANCHEZ: So it is.

So it's not a prohibited

substance in New York State?

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
99

THE W TNESS: I n New York State.
But company can make their own policy.

MR. SANCHEZ: That's fine.

And is M. Drew, he's a safety
sensitive enmpl oyee now, does he fal
under the FRA guidelines?

THE W TNESS: Again, | have to
| ook at the LIRR -- they change the
titles which fall under the FRA. So
"1l take a ook at it.

MR. SANCHEZ: A m nute ago, Yyou
testified in the affirmative, that he
was tested positive. Now |I'm asking
you, if you -- so are you telling nme.
Dr. Mujtaba, that you can't tell me
the difference between an FRA
requi rement and a non- FRA requirenment?
But you are an MRO, and you have --
you are certified. We went through
It. You testified that, yes.

THE W TNESS: Yeah. Of the --
of the -- | can refer to docunments if
| need to. | cannot remenmber
everyt hing.

MR. SANCHEZ: | mean, off the
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top of my head, | can tell you and I
not a doctor.

But my question is --

THE W TNESS: |['Il | ook at the
job titles. And if he's there, then,
you know - -

MR. SANCHEZ: "1l help you.
He's not under a covered service job.

Does he fall under DOT or FRA
regul ati ons?

THE W TNESS: " m sorry?

MR. SANCHEZ: Do you know what
covered job is? It's an FRA -- FRA
term A covered job is a job deemed
to fall under random testing, which i
what you provide.

So ny question to you is, do yo
know the difference between a covered
j ob and a non-covered job?

THE W TNESS: | think if the
random testing, could be FRA. Under
FRA.

MR. SANCHEZ: So you do not
know?

THE W TNESS: | do not know. I

m

a

S

u
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don't recall. | read it a while ago.
The LI RR gui delines.

MR. MAGGI ORE: Dr. Mujtaba,
was - -

MR. SANCHEZ: |'m not done
asking my questions.

MR. MAGGI ORE: You have nore
guestions? You said you had a
foll ow-up. Okay. Continue.

MR. SANCHEZ: You know what, |I'm
done.

So on the bottom of the charge
on page one where it says tested
positive for marijuana, would it be
nore accurate to say tested positive
for marijuana metabolites?

THE W TNESS: \Which one are you
tal ki ng about, which docunment?

MR. SANCHEZ: The same document
you were just referring to.

THE W TNESS: Yeah. Marijuana
met abol i tes.

MR. SANCHEZ: One fi nal
guesti on.

Does marijuana -- recreational
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marijuana is legal in New York; is
that correct, for adults 21?7 And it's
I1legal, right, to be under the

I nfl uence or have it on the property;
Is that correct?

THE W TNESS: That's correct.

MR. SANCHEZ: But that's the
Rai |l road policy, right?

THE W TNESS: Correct.

MR. SANCHEZ: So ny question to
you is, does Railroad policy trunp
state | aw?

THE W TNESS: | believe so. A
conpany can make their own policies.

MR. SANCHEZ: So |'Il ask agai n.

So if the Railroad devel ops a
policy that's in conflict with the
| aw, New York State |law --

THE W TNESS: Agai n, M.
Sanchez, |I'mnot a | awyer, so | cannot
answer fully.

But again, depends on the | aws
and everything. The conpany has the
right to have their own policy, then

t hey can make their own policy.
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MR. SANCHEZ: Okay.

THE W TNESS: But it's not --
" m just medical. | don't know
anyt hi ng about law, |aw stuff.

MR. SANCHEZ: Okay.

THE W TNESS: That's for the
| awyers.

MR. SANCHEZ: | have no further
guesti ons.

MR. MAGGI ORE: Just one nore
guestion. Referring back to the
Notice of Trial.

Under what authority was this
test taken?

THE W TNESS: | think it was
under the LIRR. Ri ght . It was
non-f eder al .

MR. MAGGI ORE: Why was M. Drew
tested on June 7, 20227

THE W TNESS: You want me to
read on the piece of paper or --

MR. MAGGI ORE: Just tell me what
the trial notice says, please.

THE W TNESS: So -- so conpany

policy, anybody out nmore than 30 days,
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t hey have to have a work drug testing
done.

MR. MAGGI ORE: \What does it say?
Can you just read the sentence states
"On June 7, 2022, he reported to Long
| sland Rail road medical facility" --

THE W TNESS: Yes. Yes.
Somebody brought up the return-to-duty
drug test, yes.

MR. MAGGI ORE: s that an FRA
test or an LIRR test?

THE W TNESS: That's an LIRR
test.

MR. MAGGI ORE: Thank you.

MR. SANCHEZ: Can you tell me
the difference between an LIRR and an
FRA test?

THE W TNESS: LIRR have their
own policy. They get to do nore
substance tests or metabolites to be
tested, drugs in their panels. FRA
only checks for the five drugs,
basical ly.

MR. SANCHEZ: So it says, "The

detection of a prohibited substance

LH REPORTING SERVICES, INC. 718-526-7100

| BEW Di sci pline Case No. 3870-22 (Darren




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
105

resulting fromany required
t oxi col ogical test."

Can you tell me, the required
t oxi col ogi cal test, what the
difference between a required
t oxi col ogi cal test under the FRA's
aut hority and conpany policy?

THE WTNESS: | mean, if | only
have five substances for
t oxi col ogi cal, and MTA -- FRA have ten
panel s.

MR. SANCHEZ: 1'11l ask another
questi on. Maybe this will help.

Daren Drew i s not covered
under -- the authority for his testing
was conmpany policy.

THE W TNESS: Ckay. Yeah.

MR. SANCHEZ: Ri ght . So he
was -- because he was out for 30 days,
right?

THE W TNESS: Ri ght .

MR. SANCHEZ: | s Daren Drew
subject to a randonf?

THE W TNESS: " m not sure. I

have to | ook at, again, job titles
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and -- you know, | can't answer that.

MR. SANCHEZ: But it has nothing
to do with a job title if he's not
covered under FRA.

You should know this, Doctor,
you are the MRO. Ri ght. The FRA
specifically tells you the paranmeters,
and you testified that you are
gqualified.

So nmy question to you is, if he
doesn't fall under the authority of

the FRA, right, can he be tested under

conpany policy -- |I'll help you with
that -- for a random -- for a random
test?

THE W TNESS: I f the conmpany
policy and the boss makes the deci sion
that this job required random testing,
then he has to be tested.

MR. SANCHEZ: You are not sure,

Doct or ?

THE W TNESS: | don't like to
use random policy. | just go by the
manual .

MR. SANCHEZ: No, | know. But
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this is the manual, this is the
policy. You should know this. It's a
softball question, sir.

THE W TNESS: Let me turn ny
light --

MR. SANCHEZ: | have no further
questions at this tine.

MR. MAGGI ORE: Okay.

MR. SANCHEZ: | have no further
questi ons, Doctor.

THE W TNESS: Okay.

MR. DREW |'d just like to make
one statement for the record. When he
asked him about ny -- the letters --

MR. MAGGI ORE: Excuse nme one
second. Is this a question for the
doctor ?

MR. DREW  No. | want to just
make a correction of what you had
said when you asked the doctor --

MR. MAGGI ORE: Excuse ne. ' m
going to ask for your testinony |ater
and save it for me later. Please
address if you have any issues

regardi ng whatever | said or
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addressing the charges, please do at
that time.

I f you have any questions for
Dr. Mujtaba, please ask him now.

MR. SANCHEZ: Okay. Thank you.

MR. MAGGI ORE: All right.

Dr. Mujtaba, you are excused and
subject to recall, if needed. Please
do not discuss this matter with
anybody outside of trial while it is
still ongoing.

The time is approximtely
1: 07 p.m, and we are going to take a
brief recess in order to allow the
organi zation's witnesses to enter.

Thank you, Dr. Muijtaba.

(At this time, a recess was

t aken.)
** W TNESS FREDY HO **

MR. MAGGI ORE: The time is
approximately 1:26 p.m, and we are
back on the record.

The Carrier does not have any
additional witnesses to call at this

tine.
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M. Sanchez, M. Drew, do you
have any witness that you'd like to
provi de testinmony?

MR. SANCHEZ: Yes.

MR. DREW  Yes.

MR. SANCHEZ: Fredy Ho.

MR. MAGGI ORE: Okay.

M. Ho, you've been called as
the Organization's first witness for
this trial. Before the Organization
begins with its questions, can you
pl ease identify yourself with ful
name and enpl oyee I D for the record.

THE W TNESS: W nanme is Fredy
Ho. F-R-E-D-Y, | ast nane Ho, H-O.
I*"m a physical therapist. M BSC
number is 1257644.

MR. MAGGI ORE: What is your
current position with the Long Island
Rai |l road?

THE W TNESS: |'m a physi cal
t herapi st for the medi cal departnment.

MR. MAGGI ORE: Are you a Long
| sl and Railroad enmpl oyee or a --

THE W TNESS: ' m an MTA
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enmpl oyee.

MR. MAGGI ORE: How | ong have you
hel d your current position?

THE W TNESS: Wth the MIA, five
and a half years. But |'ve been
working with the railroad medica
departnment as a physical therapist for
30 years.

MR. SANCHEZ: Did you say 307

THE W TNESS: Thirty years.

MR. MAGGI ORE: Okay. Thank you.

M. Sanchez, you may begin to
question M. Ho.

MR. SANCHEZ: Thirty years. You
| ook good.

So, M. Ho, can you tell me what
training or school you received to
perform your current duties.

THE W TNESS: | went to Hunter
Col | ege, and | graduated with a
bachel or degree. And |I'mcurrently a
| i censed physical therapist for New
York State since 1989.

MR. SANCHEZ: Can you tell nme,

what exactly are your duties when it
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comes to Long Island Railroad
empl oyees returning to duty after
bei ng out for nore than 30 days?

THE W TNESS: M duty is to test
t hose people who been out nore than
30 days. Usually, | don't see people
for that unless they have a
muscul oskeletal injury. So if we see
them | ess than 30 days, is fine.

But if anybody out nore than
60 days, with no nuscul oskel et al
injury, so | would do sonething called
a return-to-work more than 60 days
physical agility screening.

MR. SANCHEZ: |'m going to give
you what's been identified as Union
Exhi bit 5.

THE W TNESS: MM hmm

MR. MAGGI ORE: This is being
entered into the record as
Organi zation Exhibit 5. 1It's a
one- page docunent.

(Physical Ability Screening

Test was marked as Organi zation

Exhi bit 5 for identification, as
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of this date.)

MR. SANCHEZ: Now, can you --
M. Ho, can you tell me what Union
Exhibit 5 is? Are you famliar with
Uni on Exhibit 57

THE W TNESS: Yes. This is a
physical ability screening test for
M of E electricians.

MR. SANCHEZ: Are you famliar
with M. Drew?

THE W TNESS: | recognize the
face. But | don't remember the event.

MR. SANCHEZ: He's an M of E
el ectrician that was out for
four months.

So he would have -- he would
have performed this physical agility
test?

THE W TNESS: Correct.

MR. SANCHEZ: And it would have
been adm ni strated by you?

THE W TNESS: Correct.

MR. SANCHEZ: Do you have a
copy? Because at the end, right -- |

mean, so iIf M. Drew came and had this
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test done and you adm ni stered, would
there -- there's a date and a nane.

Do you have a copy of M. Drew s
test?

THE W TNESS: Usually, once |
conplete this, it's being filed in the
enpl oyee's chart.

MR. SANCHEZ: Okay.

THE W TNESS: And | will wite
up a -- my summary report also wil
printout and is being filed in the
empl oyee' s chart under the physical
t herapy section.

MR. SANCHEZ: So that chart,
physical therapy section, is it here
in this building?

THE W TNESS: Yes.

MR. SANCHEZ: Do you have access
to it?

THE W TNESS: Yes.

MR. SANCHEZ: Could you get
M. Drew s copy so we can have --

THE W TNESS: | have to get the
chart fromupstairs. W can cal

the --
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MR. SANCHEZ: That's fi ne.

MR. MAGGI ORE: All right.

MR. SANCHEZ: Because there's
notes. |If you have the original.

THE W TNESS: Yeah. It should
be in the chart.

MR. SANCHEZ: Okay.

MR. MAGGI ORE: So if the chart
is readily accessible --

THE W TNESS: | can go to ny
conputer and print out that
I nf or mat i on.

MR. SANCHEZ: So you can print
out --

THE W TNESS: | can print out ny
note.

MR. SANCHEZ: That's perfect.

THE W TNESS: You want that?

MR. SANCHEZ: Yes, pl ease.

MR. MAGGI ORE: All right. So
the time is 1:.30 p.m W're going to
take a brief recess for M. Ho to
retrieve the requested document.

(At this time, a recess was

t aken.)
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MR. MAGGI ORE: The time is
1:.43 p.m, and we are back on the
record.

M. Sanchez, you requested a
document from M. Ho.

MR. SANCHEZ: Yes. And it has
been identified as Union Exhibit 5A.
And | have given it to M. Ho to --

MR. MAGG ORE: Or gani zati on 5A,
It's a one-page docunment.

MR. SANCHEZ: One-page document.

(Physical Agility Test was

mar ked as Union Exhibit 5A for
identification, as of this date.)

MR. SANCHEZ: So, M. Ho, you
adm ni stered -- you would have
adm ni stered this physical agility
test to M. Drew?

THE W TNESS: Yes.

MR. SANCHEZ: And you did on --
| ooks like it was --

THE W TNESS: June 7, 2022.

MR. SANCHEZ: Can you explain
exactly each part of the test, exactly

what you are | ooking for.

LH REPORTING SERVICES, INC. 718-526-7100



In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
116

THE W TNESS: Sure. Usually,
this note's conmpleted after | conplete
t he physical agility screening test.
And in here, says it was on June 7,
2022. | finished the notes at
11:44 a.m on that date.

So | put down patient's out of
work with a disability, sick due to
prostate cancer with treatment. And
Is cleared for duty by his personal
medi cal doctor.

Physical agility screening test,
explained it. And agreed testing
bet ween -- the enployees agreed to
performthe test with ne.

MR. SANCHEZ: So, Doctor, just
sl ow down.

When you say expl ai ned and
agreed, you are referring to Union
Exhibit 5 and the tasks that are
listed on the | eft-hand side?

THE W TNESS: Correct.

MR. SANCHEZ: Can you -- just
for the record, can you read the

specific task that you are | ooking
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for.

THE W TNESS: For the test, the
first one is to check the ability for
climbing and wal king. So basically,
1l ask the enpl oyees to clinb up and
down on a simulated train platform
about 62 inches height, three times.
And al so --

MR. SANCHEZ: " m sorry. Can
you tell me what you are | ooking for
when t hey do that.

THE W TNESS: Since he mainly --
he nmust need to clinb trains. So this
hei ght is the simulation of his
clinmbing ability to clinmb up and down
the train fromthe yard.

So I'm looking for his strength
and his balance in his upper arnms and
| ower arms strength to do so. And the
safety to clinb trains.

And al so, the second part would
be to wal k on uneven surfaces three
times. Basically, is our track
simulation. The third rail is with

t he bal ance of wal ki ng.
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Second part is lifting, using
two hands to lift and | ower wei ght of
75 pounds in increments of ten pounds,
from 30 inches height fromthe table
to floor and back onto the table.

The third part is to check the
kneeling, the stooping, crouching and
reaching ability. So |I use the nuts
and bolts test. Some nuts and bolts,
for himto squat down and unscrew it.
And then place it on the -- about
shoul der | evel. Approximtely
five mnutes to conplete the task.

Al so, the last one would be for
carrying. We'll ask the enployees to
carry ten to 50 pounds in increnental
ten pounds about 50 feet over even
surfaces.

So once he conplete it, | would
put down met, nmet, met, met. And I
will escort the enployees back to
the -- upstairs to the front desk to
proceed to the medical part.

MR. SANCHEZ: At the bottom it

says, "Vision, PF."
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Can you tell me what that stands
for?

THE W TNESS: That woul d be for
the nurse to conplete or for the PAto
conplete. It's not for my section.

MR. SANCHEZ: So once he's done
with the physical agility test, he
goes to the nurse?

THE W TNESS: |'Il give it back
to the front desk. So they have their
own next protocol. It may be the
nurse, it may be the PA, it may be for
t he doctor. | don't follow up what's
t he sequence.

MR. SANCHEZ: So once he passes
this, he -- okay.

Did he pass?

THE W TNESS: According to ny
note, yes, he passed all the tests.

MR. SANCHEZ: Was he
cooperative?

THE W TNESS: According to ny
notes, | didn't document anything he's
not cooperative to me. So I'm

assum ng he's cooperative.
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1 MR. SANCHEZ: Had he been
2 uncooperative or difficult, would you
3 have noted it?
4 THE W TNESS: Yes.
5 MR. SANCHEZ: So because it's
6 not in the notes, he was cooperative?
7 THE W TNESS: Yes.
8 MR. SANCHEZ: Are you trying to
9 det ect enpl oyees who may be under the
10 I nfl uence or i npaired?
11 THE W TNESS: No.
12 MR. SANCHEZ: No?
13 THE W TNESS: No.
14 MR. SANCHEZ: Have you ever had
15 an enmpl oyee that's been inpaired?
16 You've been here 30 years in the Long
17 I sl and Rail road?
18 THE W TNESS: Yes.
19 MR. SANCHEZ: Are you famliar
20 with their policies?
21 THE W TNESS: No.
22 MR. SANCHEZ: No policies?
23 THE W TNESS: No policies for ny
24 department. So | don't detect
25 anyt hi ng. | just look for the
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physical part of it.

MR. SANCHEZ: In your 30 years
here, have you ever come across
someone who is inpaired while taking
the test?

THE W TNESS: From ny
recol |l ections, maybe with an al cohol
breath. And | will usually notify the
physician in charge of the date or the
physician's assistant, so they may
have to confirmthere is -- it's okay
for me to continue the physical test.

MR. SANCHEZ: Has that ever
happened to you that you recall?

THE W TNESS: From ny
recoll ection, probably one time that |
smel |l ed something. So | will stop the
test and | et medical department to
handl e that first. And if everything
Is fine, they will send their
empl oyees back to me.

MR. SANCHEZ: s that a policy
or requirements? So if you think
someone i s under the influence, you

have to stop?
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THE W TNESS: It's not a policy.
It -- it may affect the performance of
the test. So usually, | ask for
medi cal assistance.

MR. SANCHEZ: Wbuld you agree,
Is that fair to say that this is a
fairly strenuous test?

THE W TNESS: No, it's not a
strenuous test.

MR. SANCHEZ: Oh, it's not?

THE W TNESS: Consi dering ot her
tests that | have given, this is
probably the nmoderate. Moder at e.

MR. SANCHEZ: So do you think --
you know his condition, what he was
com ng back for?

THE W TNESS: Correct.

MR. SANCHEZ: Wbuld you have
noticed if he was having any
difficulties wal king or crouching or
lifting? He had no difficulties?

THE W TNESS: Based on the notes
here, he showed no difficulty to
conpl ete the test.

MR. SANCHEZ: So he showed up,
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and in your medical opinion, based on
your observation, he didn't seemto be
I mpai red, he was cooperative and
passed everything?

THE W TNESS: Correct.

MR. SANCHEZ: | have no further
questi ons.

MR. MAGGI ORE: Okay.

M. Ho, | just have a coupl e of
foll ow-up questions for you.

THE W TNESS: Sur e.

MR. MAGGIORE: | want to confirm
for the record, are you involved in
the drug testing process of enployees
for the Railroad?

THE W TNESS: No.

MR. MAGGI ORE: Do you have any
knowl edge of the drug testing
procedure?

THE W TNESS: No.

MR. MAGGI ORE: Did you have any
role or involvement with M. Drew s
June 7, 2022 drug test?

THE W TNESS: No.

MR. MAGGI ORE: Okay. | j ust
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want to show you what's been marked as
Carrier's Exhibit 1, which is the
Notice of Trial. Can you pl ease take
a moment to read it.

(At this time, the w tness

perused the aforementioned item)

THE W TNESS: Okay.

MR. MAGGI ORE: And M. Drew,

M. Sanchez, do you waive the reading
of the charges?

MR. SANCHEZ: No. You can read
theminto the record, please.

THE W TNESS: You want me to
read al oud, okay.

"Pl ease arrange to be present at
the trial to be held at the Hillside
Mai nt enance Conpl ex, Room 241, 2nd
fl oor of the Maintenance and Equi pment
Adm nistrator's Office on: Dated
June 23, 2022. Time 10:00 a.m 1in
connections with the foll ow ng
char ges:

"Conduct unbecom ng enpl oyees
vi ol ati on of the corporate al cohol and

subst ance abuse policy. Section four,

LH REPORTING SERVICES, INC. 718-526-7100




In Re Enpl oyee Trial |IBEWDI scipline Case No. 3870-22 (Darren

© 00 N o o b~ w N P

N N N N NN P P P PP R R R PR
g A W N P O © ®©® N O U1 A W N P O

Dr ew)
February 7, 2023
125

prohi bits contact which stated in the
present parts. D, the detections of
prohi bited substance resulting froma
required toxicological test is

vi ol ati ons of this policy.

“And that on June 7, 2022, you
reported to the Long |Island medi cal
facility in M neola, New York where
you submtted a urine specimen as part
of a return-to-duty drug test.

"On June 13, 2022, the
department was informed that you
tested positive for marijuana. You
may, if you so desire, be acconmpani ed
by a duly accredited representative of
your organization to represent you
wi t hout expense to the conpany.

"You may produce witnesses on
your behalf wi thout expense to the
conpany. You and/or your
representative may cross-exam ne
wi t nesses. You will be expected to be
present throughout the entire
proceeding. "

MR. MAGGI ORE: So, M. Ho, do
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the charges state that M. Drew was
i ntoxi cated or inmpaired at the time of
his June 7, 2022 return-to-work exant?

THE W TNESS: Yes.

MR. MAGGI ORE: At the time of
hi s exan®

THE W TNESS: Say it again? Can
you repeat --

MR. MAGGI ORE: Do the charges
state that he was intoxicated at the
time of his exan?

THE W TNESS: No.

MR. MAGGI ORE: Thank you.

Do you have any other questions,
M. Sanchez?

MR. SANCHEZ: Yes.

But | didn't ask you if you
t hought he was im -- | asked you if
you t hought he was inpaired; did you
observe him being inpaired, correct?

THE W TNESS: He wasn't
I mpai red. Based on ny notes.

MR. SANCHEZ: Based on your
not es.

Based on your observation?
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THE W TNESS: Based on ny
observati ons.

MR. SANCHEZ: Thank you.

And you are not famliar with
Rai | road policy, you just testified to
t hat ?

THE W TNESS: No.

MR. MAGGI ORE: Just to clarify
for the record, we're discussing the
drug and al cohol policy?

MR. SANCHEZ: Any policy.

THE W TNESS: No.

MR. MAGGI ORE: Okay.

Do you have any further
guesti ons?

MR. SANCHEZ: No.

MR. MAGGI ORE: | don't have any
further questions either.

M. Ho, | just ask -- you are
excused subject to recall. | just ask
t hat you not discuss this matter with
anybody while the trial is still
ongoi ng.

The time is approximtely

1:45 p.m, and we'll take a brief
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recess to allow the organization's
first witness to exit the room

We are off the record.

(At this time, a discussion was

held off the record.)

MR. MAGGI ORE: The tine is
approximately 1:58 p.m, and we are
back on the record.

The Organization's first
wi t ness, Fredy Ho, has left the room
At this time, the organization does
not have any additional wi tnesses to
cal | .

However, the Organization has
requested that they have time to
review the docunments and that they
recall wi tnesses that have already
appear ed.

| am granting the Union's
request for an additional hearing
date, and I will send out notification
I ndi cating the date and the time as
such.

So at this time, the trial is

now in recess and will continue on a
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mutual |y agreed upon date.
Thank you.
(TIME NOTED: 1:58 p.m)
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CERTI FI CATE

STATE OF NEW YORK)
. SS
COUNTY OF NASSAU)

|, Elbia Brumt, a Notary Public within
and for the State of New York, do hereby certify:

| reported the proceedings in the
within-entitled matter, and that the within
transcript is a true record of such proceedings to
the best of nmy ability.

| further certify that I am not rel ated
to any of the parties to this action by blood or
marriage; and that | amin no way interested in
the outcome of this matter.

IN W TNESS WHEREOF, | have hereunto set
my hand this 15th day of February, 2023.

=3

ELBIA BRUMIT
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